
SAN DIEGO COUNTY Item No. 
REGIONAL AIRPORT AUTHORITY 
STAFF REPORT 

Meeting Date: JUNE 2, 2011 

Subject: 

Authorize the Rejection of the Claim of Ken and Jill Klempan 

Recommendation: 

Adopt Resolution No. 2011-0063, authorizing the rejection of the claim of Ken and Jill 
Klempan. 

Background/Justification: 

On May 6, 2011, Ken and Jill Klempan r'The Klempans'') filed a claim with the Authority 
alleging that as of February 17, 2011, they incurred loss of use damages to their home 
as a result of participating in the San Diego CountY Regional Airport Authority's Quieter 
Home Program r'The Program''). The Klempans claim damages in the amount of 
$78,686,50, including monthly exPenses for the upkeep of the home for those months in 
which they claim they were unable to enjoy its use. 

The Klempans allege in their claim that construction work on their home by the 
contractors working on behalf of The Program should have been completed by 
December 31, 2009, but ultimately was not completed until February 17, 2011. The 
Klempans further allege that all delays in completion were the sole responsibility of The 

I ' j _ 

Program and the result of negligence in maintaining applicable standards of care. As a 
result, the Klempans claim they were deprived of the use and enjoyment of their home 
for an extended period of time. . 

The Klempans' claim should be denied. An investigation into the situation revealed the 
Klempans were made aware of the construction process and complications that can arise 
with scheduling different phases of work. It appears from the evidence that only minor, 
aesthetic items were unfinished during the delay period and not mechanical or structural, 
making their home usable for the time period for which they are claiming a loss. 

Fiscal Impact: 

Not applicable. 
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Environmental Review: 

A. California Environmental Ouality Act: The Board action is not a project that would 
have a significant effect on the environment as defined by the California 
Environmental Quality Act (CEQA), as amended. 14 cal. Code Regs. §15378. The 
Board action is not a "project" subje<;t to CEQA. Cal. Pub. Res. Code §21065. 

B. California Coastal Act: The Board action is not a "development" as defined by the 
California Coastal Act. Cal. Pub. Res. Code §30106. 

Equal Opportunity Program: 

Not applicable. 

Prepared by: 

SUZIE JOHNSON 
PARALEGAL 
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March 28, 2011 

I.y FACSIMILE (6J2)4QQ..242J AND RIGtJLAR. MAIL 

Mr. Breton K. Lohner, Esq. 
Ocmeral CoUDBOl 
San Dioao County Regional Ai1p01't Authority 
P.O. Box 82776 
San Diego. CA 92138-2776 

Rei RelJdeace of Keb • JDl KJeDlpUl, 

Dear Mr. Lobner: 

San Diep. CaHfomia 

I am writing to address the i8SUC of lOBS ofuae damages wbidJ. wen 8llffcred by the 
KJeanpaus relative to their property located at t, San DiDIO. California (the 
t&Propcrty""). The IOempams were deprived otthc UIO and eqjoymeJlt of the Property for a 
substlntill period oftimo which far exceeded what was reasonablo or neeesaary as a rosult of 
their participation in the Quieter Home Program ('"QHP",). This dcprlvatton ofuse and 
aVoymont was causod by the nesligeaoo aDd breachaI of applicable standards of care of QHP 
8Qd tho San Diego County Regional AilpOl't Authority. Unfortunately. the Klempans paid 
substantial monies to maintain the Property for exteadcd periods oftima during which they were 
pravontcd &om using it. Tho pUlpOsEI of this lenor is to quaotify these tossos and make a demand 
tor reimbursement. 

As you know, on April 2, 2007 tho KJempus Biped the Homcowner Participation 
Agreemont uui tho aviption casement. 'lbcna.fter. eighteen months passed duriag which tho 
Klompans spent four months IIDd substantial tmnS on stNctural repair work which was 
performed solely for the purposo ofbrillging the residClllCC up to tho nocosaary atandanI to 
participate in the QHP. Theroaftcr. QHP submitted a deaip package to tho ](Japans on 
September 19. 2008. 'The JOemplllS and tho1r contractot signed off on tho dcsip padcagc just 
three daya Iatcr on September 22, 2008. Tho Klemp8J)S oonteDd that tho substantial dolays that 
occwrcd after this point were ~nabl~ cmd occurred only as a RIBUlt of the Deg1isenco, 
breaches and Jaclc of diligence by QHP and the San Diogo County Regional Airport Authority. 
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Hen, the actual completion date of the work pafotmod by QHP aDdIor its contractors 
was February 17,2011. This project should not have taken twenty-mne months to complete 
under any circumstancas. In truth, this project should bave been completed iu12-1S months (at 
most). It is clear that QHP also had this expectation because it had no transition in place when 
tho oontrICt between QHP aDd Savino Constnldion terminated on or about December 31, 2009. 
Thereafter, on Fcbl'Qary 19, 2010 the Klanpans wore informed by QHP that the completion of 
their teSidcmce would ~ delayed until the wolk could be contractod out to a new oontractor and 
that a dolay of a fow months was Ukoly. Approxtmatoly sixty clays later QHP reversed course 
and told tbe KJempans that "With tho exception of tho work that will be completed to tho posta 
on tbc fi'ont of your homo, WE HA VB NO FUltTHBR WORK. TO COMPLBTB." (emphasis 
added). 

OVer the past taw monthslt bas been established· that QHP wronslY claimed in April 
2010 that it had completed aU work. Although QHP wtially dented it. the recent wode 
demonstrated that there was continuiDg water intrusion which was occunins bcoauae of 
problems with the installation of windows. 

Ooing to the heart of the matter, tho Klcmpans' incur 1hc foUowins monthly expenses to 
maintain the Proparty. 

a) Mortpge paymeDt. $4,524.16; 
b) Homeowner's iDsurancc - $234.38; 
0) Property taxes • $838.09; 
d) Watl!Jr/ewor· $95.00; I ' ~! 
e) sooe· $137.00; 

These costa total 55.828.63 per month and this figure is exclusive of replacement bolJ8ln& 
coats and additional maintenallcelupkecp. 

The QHP work should havo been completed by December 31. 2009 and the iPabiJity of 
QHP and/or its contractors to complete the project prior to Februuy 17, 2011 caused tho 
Klompans to pay the ooats associated with maintaining the residence for approximataly J 3.S 
months durin. whioh they were unable to use and mUoy tho Property. Thoretbre. the JOempans 
havCl authori2cd me to offer to settle all claims pertaining to the deficient work done by QHP and 
tho San Diego County R.esional Airport Authority for.·a paymcot in tho amount of$78,ciBUO. 
This offer shall remain open lUltil olose ofbuainess 011-Apri16. 2011 at whioh timo it sbaU be 
automatically withdnswn jf not acoopted. I want to make clear that this figure dOClS not include 
substantial sums that the lOempans haw been forced to pay in attomey's fees (both to Petenen 
ct Price and my law firm) to let QHP to move the process to completion. 'Ibe Idtomcy'. fees 
have been incurred solely as a result of the lack otresponsivoness and masonablo diUgcnoe by 
QHP. In the event that tho lOempaus are forced to initiate litigation to be made wholo, they wiU 
seek recovery oftbeir attomoy's fees and all other lepJ1y RIOOVorable dam ... 
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We look forward to your reply. Pleaso contact me if you would like to di8CU88 theso 
iSSUCB. 

Very troty yours, ..... 4 
c:k.~~~ 
S.ToddN~ 

STN . :.. 

co: Ken & 1Ul Klempan (by &-m&i1) 

" 
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RESOLUTION NO."2011-0063 

A RESOLUTION OF THE BOARD OF THE 
SAN DIEGO COUNTY REGIONAL AIRPORT 
AUTHORITY AUTHORIZING THE REJECTION OF 
THE CLAIM OF KEN AND JILL KLEMPAN. 

WHEREAS, on May 6, 2011, Ken and Jill Klempan filed a claim with the 
San Diego County Regional Airport Authority for damages they allegedly incurred 
as a result of participating in the San Diego County Regional Airport Authority's 
Quieter Home Program; and 

WHEREAS, at its regular meeting on June 2, 2011, the Board considered 
the claim filed by Ken and Jill Klempan, the report submitted to the Board, and 
found that the claim should be rejected. 

NOW, THEREFORE, BE IT RESOLVED that the Board hereby authorizes 
the rejection of the claim of Ken and Jill Klempan; and 

BE IT FURTHER RESOLVED THA rthis Board Action is not a "project" as 
defined by the California Environmental Quality Act (CEQA), Cal. Pub. Res. 
Code §21 065; nor is it a "development" as defined by the California Coastal Act, 
Cal. Pub. Res. Code §301 06. 

PASSED, ADOPTED, AND APPROVED by the Board of the San Diego 
County Regional Airport Authority at a special meeting this 2nd day of June, 
2011, by the following vote: 

AYES: Board Members: 

NOES: Board Members: 

ABSENT: Board Members:·· 

APPROVED AS TO FORM: 

BRETON K. LOBNER 
GENERAL COUNSEL 

ATTEST: 

., . 
• ( ! . .: 

TONY R RUSSELL 
DIRECtOR, CORPORATE SERVICESI 
AUTHORITY CLERK 
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