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Meeting Date: SEPTEMBER 1, 2011

Subject:

Grant a Concession Lease to Mission Yogurt, Inc. for Development and
Operation of Food Service Package #4

Recommendation:

Adopt Resolution No. 2011-0100, awarding a concession lease to Mission Yogurt, Inc.

for development and operation of Food Service Package #4 (as included in the CDP RFP)
for a maximum term of nine (9) years and two (2) months, which includes a period not
to exceed twenty-six (26) months to allow for Package Completion, and a first year
Minimum Annual Guarantee (MAG) of $288,200 following Package Completion; and
authorizing the President/CEO to take all necessary actions to execute the concession
lease.

Background/Justification:

For the past three years, staff has been planning for a new concession program at San
Diego International Airport (SPIA). The Concession Development Program (CDP)
incorporates additional concession opportunities from the Terminal 2 West (Green Build)
and Terminal 2 East expansion projects and the re-concepting of most existing locations
beginning in December 2012. At its October 26, 2009 meeting, the Board was first
informed of the CDP including the goals, objectives, and business strategy of the
initiative. Staff further informed the Board of different concession management
approaches and recommended a hybrid approach of multiple prime concessionaires with
the option for direct leasing. At its November 4, 2010 meeting, staff updated the Board
on the CDP Request for Proposals planning and business community outreach efforts.
Finally, at its January 6, 2011 meeting, the Board was briefed on RFP packaging
guidelines and concession locations in advance of the release of the RFP in

February 2011.

On February 2, 2011, eight (8) food service and eight (8) retail concession packages
were released via the CDP RFP. The CDP will expand from today’s approximately 60,000
square feet to approximately 86,000 square feet of food service and retail space when
completed. At full build-out in 2014, the number of food service and retail concession
locations will increase from 55 today to up to 87.

As previously briefed to the Board, the CDP RFP included the following goals and
objectives:

 Diversity of concepts from local, regional, national, and international brands
« Encourage healthy competition '
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« Optimize concession revenues

» Capture the spirit of the San Diego region

« Create opportunities for local, small and Airport Concession Disadvantaged
Business Enterprises (ACDBE)

« Maximize concession opportunities

« Provide an efficient operating environment

« Exceed passengers’ expectations

Each package of the RFP required respondents to propose rent terms that included a
fixed MAG and percentage rents of gross sales within a specified range. To ensure a
diversity of concepts and encourage competition, the RFP also established the following
limitations on the award of concession leases to a single proposer:

e 30% of food service square footage
e 35% of retail square footage
e 30% of total program square footage

On May 25, 2011, a combined total of 48 responsive proposals for food service and
" retail packages were received from 20 business entities.

Fo rvice Pac e 4 Details

Food Service Package #4 encompasses 2% of the total food service square footage. It
includes the following 2 locations and concept types:

Location Square' Footage Concept

Gourmet Coffee w/ Prepared
Food and Baked Goods
Gourmet Coffee w/ Prepared
Food and Baked Goods

T2W Pre-Security 372

T1 Post-Security 734

Total 1,106

A map depicting the Food Service Package #4 locations within the terminals is provided
in Attachment 1.

The term of the concession lease includes up to 26 months to allow build out of all
locations included in the Package (Package Completion), during which time, percentage
rent shall be paid. After Package Completion, the MAG requirements set forth below
shall apply.
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Food Service Package #4 included the_following minimum requirements:

Minimum Investment in Fixed Improvements

per Square Foot $350

Food/

NomAlcoho] | 14:5% to 17.5%

Percentage Rent Range

Minimum Annual Guarantee

1t Annual Period $288,200

90% of the actual rent paid to
Authority during the first Annual
Period, or 103% of the MAG for
the first Annual Period, whichever
is greater.

90% of the actual rent paid to
Authority during the prior Annual
3" through 7™ Annual Periods Period, or 103% of the MAG for
the prior Annual Period, whichever
is greater.

2" Annual Period following Package
Completion Date

Food Service Package #4 Proposals

On May 25, 2011, nine proposals were received for Food Service Package #4 from the
following entities:

e Green Beans Coffee Co., Inc. Proposed business entity is a Corporation,
(Green Beans Coffee) stock is held by Jason Araghi (55% ownership),
and Jon Araghi (45% ownership)

¢ Guava & Java SFO Inc. - Proposed business is a California S Corporation
(Guava & Java)

e High Flying Foods San Diego Proposed business entity is comprised of a joint

Partnership (High Flying venture between High Flying Foods San Diego,
Foods) LLC (95% ownership) and Procurement
concepts, Inc. (5% ownership).
e Host International, Inc. - Proposed business entity is comprised of Host
(Host) International, Inc. as prime Concessionaire

with a sublease to a Joint Venture comprised of
Host International, Inc. (65% ownership) and
Concession Management Services, Inc. (35%
ownership)
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Mission Yogurt, Inc. (Mission Proposed business entity is a corporation, stock
Yogurt) held by Roderick Tafoya (50% ownership),
Reyes Tafoya (50% ownership)

¢ Nine Dragons, Inc. (Nine Proposed business entity is a California S
Dragons) Corporation

e RMS Enterprises, LLC (RMS Proposed business entity is 100% owned by
Enterprises) Rinku Marwaha Sodhi

e SAN Airport Partners, Inc. Proposed business entity is comprised of a joint
(SAN Airport Partners) venture between First Class Concessions (40%
ownership), Aero Service Group (40%
ownership), Sayed Ali (20% ownership)

Proposed business entity is SSP America, Inc.
(a California Corporation), as Prime
Concessionaire, with a sublease to a joint
venture called SSP America SAN LLC, (a
California Corporation), comprised of SSP
America, Inc. (75% ownership) and Sarah’s
Pastries and Candies, Inc. (25% ownership).

e SSP America, Inc. (SSP)

A comparison of the proposed concepts associated with the two locations in Food
Service Package #4 is provided below:

ngon T2W-1095 T1E:2000

Square Feet 372 734

Proposer Concepts

Green Beans Coffee Green Beans Coffee Green Beans Coffee
Guava & Java Guava & Java Guava & Java

High Flying Foods I Pannikin Pannikin

Host I St. Tropez Bakery Starbucks

Mission Yogurt Einstein Bros. Bagels Einstein Bros. Bagels
Nine Dragons The Living Room The Living Room

RMS Enterprises Subway Subway

SAN Airport Partners Caribou Coffee People's Organic Coffee
SSP Ryan Bros. Coffee Coffee Bean & Tea Leaf
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Financial Offer

Proposer Proposed Percentage Rent Year One MAG
$0-$1.0M 14.5%
$1.0M-$1.5M 15%
$1.5M-$2.0M 15.5%
Green Bean Coffee $2.0M-$2.5M 16%
$2.5M-$3.0M 16.5%
$3.0M-$3.5M 17.0%
Over $3.5M 17.5% $ 288,200
Guava & Java 17.5% $ 288,200
$0-$2.0M 15%
High Flying Foods Over $2.0M 17.5% $ 288,200
HMS Host 14.5% $ 288,200
Mission Yogurt 15.0% $ 288,200
Nine Dragons 17.5% $ 288,200
RMS Enterprise 16.0% $ 288,200
SAN Airport
Partners 17.5% $ 288,200
SSP 17.5% $ 288,200

Evaluation Process

The Authority’s evaluation panel was comprised of six panelists: (a) three Authority
Division Vice Presidents, (b) one Authority Department Director, and (c) two airport
concession program managers from San Francisco International and Seattle-Tacoma

International Airports.

Proposals were evaluated using the following criteria and weighting factors:

Criteria% Weighting %

Company Background, Experience, Financial Capability and

Financial Offer 35
Concept/Brand Development and Merchandise/Menus 20
Designs, Materials, and Capital Investment 15
Management, Staffing Plan, and Training 15
Operations and Maintenance Plan 10
Marketing and Promotions Plan 5

Additional consideration was given in the evaluation process for proposals that met or
exceeded the Authority’s standards for small business preference (Authorlty Policy 5.12)
and worker retention (Board Resolution 2010-0142R).
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The evaluation panel reviewed the nine proposals using the above criteria and ranked
the proposals from “1” (best suited) to "9” (least suited). The results of the rankings of

each panel member (PM) are presented in the matrix below:

Proposer PM1 | PM2 | PM3 | PM4 | PM5 | PM6,/| Total

Green Beans

Coffee 6 8 5 2 5 8 34
Guava & Java 3 3 2 1 8 p 19
High Flying

Foods 5 5 4 6 3 7 30
Host 4 6 3 7 4 6 30
Mission Yogurt 1 4 9 3 2 4 23
Nine Dragons 2 1 6 5 7 5 26
RMS Enterprise 9 9 8 6 9 9 50
SAN Airport

Partners 7 7 1 8 1 1 25
SSP 8 2 7 4 6 3 30

After reviewing the rankings, the evaluation panel elected to short list the proposers
and interview the four highest ranked proposers. The four proposers who proceeded to

the interview phase included:

Following interviews, the evaluation panel ranked the proposers based on their

Guava & Java
Mission Yogurt
Nine Dragons
SAN Airport Partners

presentations and answers to standard questions from “1” (best suited) to "4” (least

suited):

Proposer PM1 | PM2 | PM3 | PM4 | PM5 | PM6 | Total
Guava & Java 2 3 2 2 2 4 15
Mission Yogurt | 2 3 i 1 1 9
Nine Dragons 3 1 4 3 g 2 16

"SAN Airport
Partners 4 4 1 4 4 3 20

As a result, the evaluation panel recommends that a concession lease be awarded to
Mission Yogurt, Inc. for development and operation of Food Service Package #4 (as
included in the Request for Proposals for Food Service and Retail Concessions) for a
maximum term of nine (9) years and two (2) months with a first year MAG of $288,200.

Depictions of Mission Yogurt, Inc.’s concepts for this package are presented in

Attachment 2.
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Protest Resolution:

On July 22, 2011 Nine Dragons, Inc. filed a protest as a result of not being selected for
Retail Package #5. The protest was reviewed and evaluated by the Procurement
Administator overseeing the RFP process. On July 29, 2011 the Procurement
Administrator issued a response letter rejecting the protest.

This item was presented at the August 4, 2011 Board meeting. At that meeting the
Board asked that this item be continued until the protest procedure had been completed.

On August 5, 2011, Nine Dragons, Inc. filed an appeal to the rejection of their protest.
The appeal was received and evaluated by the Director of Procurement. On August 26,
2011 the Director of Procurement issued a response letter rejecting the appeal.

Fiscal Impact:

Annual revenue for the Authority will be no less than the MAG amount of $288,200 for
Food Service Package #4. In addition, based on the projected gross sales of the
concessionaires, the Authority estimates that total CDP annual operating and
maintenance costs (including operating costs for the Central Receiving and Distribution
Center) will be recoverable from concessionaires.

Environmental Review:

A. This Board action is not a project that would have a significant effect on the
environment as defined by the California Environmental Quality Act ("CEQA"), as
amended. 14 Cal. Code Regs. §15378. This Board action is not a “project” subject to
CEQA. Pub. Res. Code §21065.

B. California Coastal Act Review: This Board action is not a "development" as defined
by the California Coastal Act Pub. Res. Code §30106.

Equal Opportunity Program:

The Authority’s small business program promotes the utilization of small, local,
disadvantaged, and other business enterprises, on all contracts, to provide equal
opportunity for qualified firms. By providing education programs, making resources
available, and communicating through effective outreach, the Authority strives for
diversity in all contracting opportunities.

The Authority has an Airport Concession Disadvantaged Business Enterprise ("ACDBE")
Plan as required by the Department of Transportation, 49 CFR Part 23. The ACDBE Plan
calls for the Authority to submit a triennial overall goal for ACDBE participation on all
concession projects.
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Mission Yogurt, Inc. is a certified ACDBE and will not be subleasing any portion of this
package. They will account for 100% ACDBE participation.

Prepared by:

VERNON D. EVANS
VICE PRESIDENT, FINANCE/TREASURER



Attachment 1

FOOD SERVICE PACKAGE 4

Terminal 2 West Terminal 1 East
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RESOLUTION NO. 2011-0100

A RESOLUTION OF THE BOARD OF THE
SANDIEGO COUNTY REGIONAL AIRPORT
AUTHORITY, AWARDING A CONCESSION LEASE
TO MISSION YOGURT, INC. FOR DEVELOPMENT
AND OPERATION OF FOOD SERVICE PACKAGE
#4 (AS INCLUDED IN THE CDP RFP) FOR A
MAXIMUM TERM OF NINE (9) YEARS AND TWO (2)
MONTHS, WHICH INCLUDES A PERIOD NOT TO
EXCEED TWENTY-SIX (26) MONTHS TO ALLOW
FOR PACKAGE COMPLETION, AND A FIRST YEAR
MINIMUM ANNUAL GUARANTEE (MAG) OF
$288,200 FOLLOWING PACKAGE COMPLETION;
AND AUTHORIZING THE PRESIDENT/CEO TO
TAKE ALL NECESSARY ACTIONS TO EXECUTE
THE CONCESSION LEASE

WHEREAS, for the past three years, staff has been planning to solicit
responses via a Request for Proposal (RFP) for a new food service and retail
concession program at San Diego International Airport; and

WHEREAS, the Concession Development Program (CDP) RFP provides
for new concession locations from the Terminal 2 West (Green Build) and
Terminal 2 East Expansion projects and complete re-concepting of existing
locations, beginning in December 2012; and

WHEREAS, at its October 26, 2009 meeting, the Board was informed of
the goals, objectives and business strategy of the CDP; and

WHEREAS, at its November 4, 2010 meeting, staff informed the Board of
CDP RFP planning, involving business community outreach efforts; and

WHEREAS, at its January 6, 2011 meeting, the Board was briefed on RFP
packaging guidelines and concession locations; and

WHEREAS, on February 2, 2011, the CDP RFP was released. The CDP
RFP included eight food service packages totaling 46 locations and eight retail
packages totaling 40 locations; and

WHEREAS, each package required respondents to propose a fixed
Minimum Annual Guarantee and percentage rents within a specified range; and

WHEREAS, to ensure a diversity of concepts and encourage competition,
the CDP RFP also established the following limitations on the award of
concession leases to a single proposer:

e 30% of food service square footage
e 35% of retail square footage
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o 30% of total program square footage; and

WHEREAS, Food Service Package #4 includes two locations
encompassing approximately 1,106 square feet; and

WHEREAS, on May 25, 2011 nine proposals were received for Food
Service Package #4; and

WHEREAS, the proposers were evaluated by an evaluation panel using

the following criteria:
e company background, experience, financial capability and financial

offer;
concept/brand development and merchandise/menus;
design, materials and capital investment;
management, staffing plan, and training;
operations and maintenance plan; and
and marketing and promotions plan; and

WHEREAS, additional consideration was given in the evaluation process
for proposals that met or exceeded the required standards for small busmess
participation and worker retention; and

WHEREAS, the evaluation panel reviewed the proposals and
recommended that a concession lease be awarded to Mission Yogurt, Inc. for
development and operation of Food Service Package #4 (as included in the CDP
RFP) for a maximum term of nine (9) years and two (2) months (which includes a
period not to exceed twenty-six (26) months to allow for base building
construction, Authority shell construction and renovation, and build out of the
concession locations (Package Completion)) with a total first year Minimum
Annual Guarantee (MAG) of $288,200; and

WHEREAS, Nine Dragons, Inc. filed a protest as a result of not being
selected for Retail Package #5; and

WHEREAS, the protest was reviewed and evaluated by the Procurement
Administator overseeing the RFP process and on July 29, 2011 the Procurement
Administrator issued a response letter rejecting the protest, a copy of which is
attached to this Resolution as Exhibit A and incorporated herein by this
reference; and

WHEREAS, Nine Dragons, Inc. filed an appeal to the rejection of their
protest; and

WHEREAS, the appeal was received and evaluated by the Director of
Procurement and on August 26, 2011 the Director of Procurement issued a
response letter rejecting the appeal, a copy of which is attached to this
Resolution as Exhibit B and incorporated herein by this reference; and
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WHEREAS, the Board adopts the comments and conclusions set forth in
Exhibits A and B to this Resolution; and

WHEREAS, the protest procedure has been completed and the protest
and appeal have been rejected, the Board finds that awarding a concession
lease to Mission Yogurt, Inc. is in the best interest of the Authority.

NOW, THEREFORE, BE IT RESOLVED that the Board hereby AWARDS
a concession lease to Mission Yogurt, Inc. for development and operation of
Food Service Package #4 (as included in the CDP RFP) for a maximum term of
nine (9) years and two (2) months, which includes a period not to exceed twenty-
six (26) months to allow for Package Completion, and a first year Minimum
Annual Guarantee (MAG) of $288,200 following Package Completion; and
AUTHORIZES the President/CEO to take all necessary actions to execute the
concession lease; and

BE IT FURTHER RESOLVED that the Board hereby ADOPTS the
comments and conclusions set forth in Exhibits A and B to this Resolution; and

BE IT FURTHER RESOLVED that the Board of the San Diego County
Regional Airport Authority finds that this Board action is not a “project” as defined
by the California Environmental Quality Act ("CEQA”), Pub. Res. Code §21065;
and is not a “development” as defined by the California Coastal Act, Pub. Res.
Code §30106.

PASSED, ADOPTED, AND APPROVED by the Board of the San Diego
County Regional Airport Authority at a regular meeting this 1st day of September,
2011, by the following vote:

AYES: Board Members:
NOES: Board Members:
ABSENT: Board Members:

ATTEST:

TONY R. RUSSELL
DIRECTOR, CORPORATE SERVICES/
AUTHORITY CLERK

APPROVED AS TO FORM:

BRETON K. LOBNER
GENERAL COUNSEL



EXHIBIT A
SAN DIEGO COUNTY
REGIONAL AIRPORT AUTHORITY

July 29, 2011

Via E-Mail and US Mail
diana.8dsd@gmail.com
Diana MarJip-Chuh
Nine Dragons, Inc.
1034 14" Street
San Diego, CA 92101

Re: Protest Letter, Food Service and Retail Concessions RFP
Dear Ms. MarJip-Chuh:

On July 22, 2011, the San Diego County Regional Airport Authority ("Authority”)
received a letter from Nine Dragons, Inc.(“Protest”) indicating that the letter serves as a
protest to the “Protest Procedures contained in the San Diego County Regional Airport
Authority’s Request for Proposals ("RFP*) for Food Service and Retail Concessions
published February 02, 2011.” The basis of the Protest is that the “Protest Procedures
contained in the RFP are extremely biased, unfair and- possibly illegal” for 8 reasons
detailed in the Protest. This letter constitutes the written decision of the Procurement
Administrator in accordance with Part 14.G of the RFP. Each assertion in the Protest is
set forth below followed by the Procurement Administrator's determination.

First Assertion: “Section 2) of the Protest Procedures requires that the protest
document specifically refer to the part of another (unspecified) document that forms the
basis for the protest. This suggests that a protester is only allowed to protest a
particular document and does not identify what document. This requirement is
impossible to fulfill”.

Procurement Administrator's Response: Part 14.G. states that a protest relative to a
particular proposal process must be submitted in writing and: (1) contain "a full and
complete statement specifying in detail the grounds of the protest and the facts in
support thereof’; (2) contain “a complete statement of the factual and legal basis for the
for the protest”; and (3) “refer to the specific portion of the document that forms the
basis of the protest." [RFP, Part 14.G, Page 88]. The Protest received from Nine
Dragons does not allege that the RFP process was unfair, rather that the “Protest
Procedures” are unfair. Nine Dragons alleges that the protest procedures are unfair
without providing any factual or legal basis supporting this allegation. The protest
requirements and procedure contained in the RFP described in MCM Construction v.
City & County of San Francisco 66 Cal. App. 4th 359, 378 (1998) (which were enforced
by the court) are almost identical to those contained in the Authority’'s RFP. Bidders in

SAN DIEGO
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the MCM case were required to make their protests in writing, with accompanying
documentation, including “a complete statement for the basis for the protest.” The bid
instructions also provided that “[tjhe procedure and time limits ...are mandatory and are
the bidder’s sole and exclusive remedy in the event of bid protest and failure to comply
with these procedures shall constitute a waiver of any right to further pursue the bid
protest, including filing a Government Code Claim or legal proceedings.” MCM Const.,
Inc., 66 Cal. App. 4th 359, 378-379. The protest procedures contained in the Authority’s
RFP are fair and unbiased. Accordingly, the Protest is denied as to Nine Dragon’s first
assertion.

Second Assertion: “It is impossible to protest a salicitation process, much less provide
a factual and legal basis for such a protest (as required in Section 1) of the Protest
Procedures, when details of the selection process have not been made available”.

Procurement Administrator’'s Response: The documents related to the solicitation
process which are public records, and not otherwise exempt, as defined under the
Califonia Public Records Act are available upon request. Accordingly, the Protest is
denied as to Nine Dragon’s second assertion.

Third Assertion: “Section 4 of the Protest Procedures require any party filing a protest
to concurrently transmit a copy of the protest document to all others might be adversely
affected by the outcome of the protest including other respondents. This is an
impossible requirement to fulfill because the names and contact information of other
respondents are not available at this time".

Procurement Administrator's Response: The names of all respondents who
participated in the RFP process are public records that are available upon request.
Accordingly, the Protest is denied as to Nine Dragon's third assertion.

Fourth Assertion: "The 5 day time limit allowed to gather information, seek
professional advice and file a protest is unusually and unreasonably short”.

Procurement Administrator's Response: Allowing five business days to file a protest
is not an unusually or unreasonably short period of time and is consistent with the
industry standard. RFP protest deadlines are typically short (usually five to ten days),
and are routinely enforced in California and courts have not hesitated in enforcing these
short deadlines. [MCM Const., Inc., 66 Cal. App. 4th 359, 378-379 (holding that failure
to protest within a 10 day deadline constituted a waiver or rights); Cal. Pub. Cont. Code
§ 12102 (statute requiring that RFP protests for California |.T. acquisition contracts must
be filed no later than five working days after the issuance of an intent to award); 31
U.S.C.A. §3553(a)(4)(A)(the protest period for unsuccessful bidders on Federal contract
awards is 10 days); Automated Processes, Inc, Comptroller General, 1974 WL 7796
(the US Army enforces a 5§ day protest period in its RFP procedure); Biometrics, Inc. v.
Anthony, 13 Cal. App. 4th 1145, 1156 (1993)(refusing to rule on issues not raised within
the ten day protest period); Imagistics Intl, Inc. v. Dep't of Gen. Services, 150 Cal. App.
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4th 581, 588-89 (2007) (strictly enforcing a seven day RFP protest deadline and stating
that the most reliable way to ensure that everyone is treated “fairly and equally” is to not
allow agencies discretion to accept protests even a day late). Accordingly, the Protest
is denied as to Nine Dragon's fourth assertion.

Fifth Assertion: “Under the Protest Procedures the San Diego County Regional Airport
Authority, who is ultimately responsible for awarding the contracts under this solicitation,
is not part of or even made aware of any protest. By the time the protest procedure has
run its course, the SDCRAA will have likely awarded these contracts. At that point it will
be too late to rectify any mistakes — illegal or otherwise — that may have been made”.

Procurement Administrator's Response: The Protest will be forwarded to all Board
members prior to the August 4" Board Meeting which allows consideration of the
Protest by the Board members prior to any action being taken. Moreover, the
Authority's Board Meetings are subject to the Brown Act. The public is given notice of
all matters before the Authority’s Board and any person may appear before them prior
to its determination to award a contract. Accordingly, the Protest is denied as to Nine
Dragon’s fifth assertion.

Sixth Assertion: “An unidentified “Procurement Administer” who is overseeing the RFP
is responsible for making a determination on any protest. It is not clear if this
administrator is the same person this Protest is being addressed to. Further, it does not
seem remotely fair that someone who is overseeing a process should be allowed judge
if that process is fair. Clearly the “judge® in this case is biased”.

Procurement Administrator’'s Response: The Procurement Administrator for this
solicitation is identified in Part 7 of the RFP. The Procurement Administrator
responsible for the RFP Process is the same individual who makes the first level
determination regarding the Protest. The protest procedure also allows an appeal to the
Director of Procurement who reviews the Protest de novo. There is no factual basis
supporting the allegation that the Procurement Administrator is “biased”. The term
“bias” means that the decision maker has some kind of personal animus against the
party or a group to which the party belongs to or that he/she is prejudice which means
that the decision maker has already decided the facts of the case before the hearing.
The Procurement Administrator has no personal animus toward Nine Dragons and has
not pre-judged Nine Dragons or the Protest. Accordingly, the Protest is denied as to
Nine Dragon’s sixth assertion.

Seventh Assertion: “If a protest is initially rejected, the Protest Procedures require that
another appeal be made, this time to the Director of the Procurement Department. It is
not clear if the Director is the same person as the “Procurement Administrator” or even
if the Director reports to the Administrator (and therefore is unlikely to overrule his
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superior). Overall, it is unreasonable to expect (or even believe) that the same
organization will overrule one of its prior decisions”.

Procurement Administrator's Response: The Director of the Procurement
Department is not the same person as the Procurement Administrator. The Director of
Procurement does not report to the Procurement Administrator. The standard of review
for all appeals to the Director of Procurement is de novo. The protest procedures
contained in the Authority’'s RFP are fair, unbiased and legal. The protest procedures
and requirements contained in the RFP as described in MCM Construction v. City &
County of San Francisco 66 Cal. App. 4th 359, 378 (1998) (which were enforced by the
court) are almost identical to those contained in the Authority's RFP. There is no
requirement that protests be handled by a third party. In fact, courts have consistently
upheld a public entity’s protest process where protest findings are made by the same
public entity overseeing the competitive process. The protest procedures contained in
the Authority’s RFP are fair and unbiased. Accordingly, the protest is denied as to Nine
Dragon’s seventh assertion.

Eighth Assertion: “Because all of the procedures and time limits are mandatory — and,
at the same time, some of them are impossible to fulfill — the whole protest process is
seriously flawed".

Procurement Administrator's Response: The protest procedures contained in the
Authority’'s RFP are fair and unbiased. Nine Dragons has offered no evidence to
support its allegation that the protest procedures are unfair or impossible to fuffill.
Indeed, others have complied with the procedures. The protest requirements and
procedures contained in the RFP as described in MCM Construction v. City & County of
San Francisco 66 Cal. App. 4th 359, 378 (1998) (which were enforced by the court) are
almost identical to those contained in the Authority’'s RFP. Bidders in the MCM case
were required make their protests in writing, with accompanying documentation,
including “a complete statement for the basis for the protest.” The bid instructions also
provided that “[tlhe procedure and time limits . . . are mandatory and are the bidder's
sole and exclusive remedy in the event of bid protest and failure to comply with these
procedures shall constitute a waiver of any right to further pursue the bid protest,
including filing a Govemment Code Claim or legal proceedings.” MCM Const., Inc., 66
Cal. App. 4th 359, 378-379. Allowing five business days to file a protest is not an
unusually or unreasonably short period of time and is not a violation of law. RFP protest
periods and protest deadlines are usually very short (usually five to ten days), and
courts have not hesitated in enforcing these short deadlines. [MCM Const., Inc., 66 Cal.
App. 4th 359, 378-379 (holding that failure to protest within a 10 day deadline
constituted a waiver or rights); Cal. Pub. Cont. Code § 12102 (statute requiring that RFP
protests for California |.T. acquisition contracts must be filed no later than five working
days after the issuance of an intent to award); 31 U.S.C.A. §3553(a)(4)(A) (the protest
period for unsuccessful bidders on Federal contract awards is 10 days); Automated
Processes, Inc, Comptroller General, 1974 WL 7796 (the US Ammy enforces a 5§ day
protest period in its RFP procedure); Biometrics, Inc. v. Anthony, 13 Cal. App. 4th 1145,
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1156 (1993) (refusing to rule on issues not raised within the ten day protest period);
Imagistics Int'l, Inc. v. Dep't of Gen. Services, 150 Cal. App. 4th 581, 588-89 (2007)
(strictly enforcing a seven day RFP protest deadline and stating that the most reliable
way to ensure that everyone is treated ‘fairly and equally” is to not allow agencies
discretion to accept protests even a day late).] Accordingly, the Protest is denied as to
Nine Dragon’s eighth assertion.

Conclusion:

The protest by Nine Dragons fails to state even one basis for finding that the RFP itself
is legally flawed, that the RFP process was unfair/biased, or that the recommended
proposers are not qualified or any other basis to invalidate the process. Based upon the
information received, the Protest is denied on the grounds set forth herein.

Please be advised that pursuant to Part 14, section G entitled “Protest Procedures”,
Nine Dragons, Inc. may appeal this decision. The pertinent section states: If the
protest is rejected, the party filing the protest has five (5) working days to file an appeal
to the Director of Procurement. The Director will issue a ruling within fifteen (15)
working days following receipt of the written appeal. If the Director determines that the
protest is frivolous, the party originating the protest may be determined to be
irresponsible and that party may be determined to be ineligible for future contract
awards.”

Sincerely,

Karie Webber
Senior Procurement Analyst
San Diego County Regional Airport Authority

P.O. Box 82776 San Diego, CA 92138-2776
619.400.2547
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EXHIBIT B

SAN DIEGO COUNTY
REGIONAL AIRPORT AUTHORITY

P.O. BOX 82776, SAN DIEGO, CA 92i38-2776
619.400.2400 WWW.SAN.ORG

August 25, 2011

Via E-Mail and US Mail

morganc@higgslaw.com
diana9dsd@gmail.com

Cynthia Morgan

Higgs, Fletcher & Mack LLP
401 West A Street, Suite 2600
San Diego, CA 92101

RE: Appeal of the Authority’s denial of the Proposal submitted by Nine Dragons for Food Service and
Retail Concessions — Food Package #4 and denial of the protest letter submitted by Diana Mar Jip-Chuh
on July 22, 2011,

Dear Ms. Morgan,

On August 5, 2011, the San Diego County Regional Airport Authority (“Authority”) received a letter on
behalf of Diana Chuh, Nine Dragons, Inc. {“Nine Dragons”) formally appealing the Authority’s denial of
the Proposal submitted by Nine Dragons for Food Service and Retail Concessions — Food Package #4 and
denial of the protest letter submitted by Diana Mar Jip-Chuh on July 22, 2011” (Appeal”) on the grounds
that: (1) the RFP Process was unfair and biased; (2) the recommended proposers, Mission Yogurt, are
not qualified; (3) Ms. Chuh’s Proposal fit the RFP’s criteria and is economically more sound and fiscally
more reliable due to her seventeen years of experience working as a vendor and tenant at the airport;
and (4) Ms. Chuh's appeal letter could not adequately address the facts and law because the Authority
told her that documents could not be granted to her prior to when the protest letter was due. This
letter constitutes the written decision of the Procurement Director.

First Assertion: The RFP Process was unfair and biased.

Response to First Assertion: The RFP requires a “protest relative to a particular process must be
submitted in writing to the President/Chief Executive Officer of the Authority on or before 5:00 p.m. of
the 5" business day following notification to the Respondent of a recommendation to award a contract
to another firm. The protest shall contain a full and complete statement specifying in detail the grounds
of the protest and the facts in support thereof.” [RFP, Section 14.G.]. The RFP goes on to state that the
"procedure and time limits set forth in this paragraph are mandatory and are the Respondent’s sole and
exclusive remedy in the event of a protest. Failure by a party originating a protest to comply with these
procedures shall constitute a waiver of any right to further pursue the protest ... " [RFP, Section 14.G].
All protests regarding the RFP for Food Package #4 were required to be received by the Authority no
later than 5:00 p.m. on July 22, 2011. On Jjuly 22, 2011, the Authority received a protest from Nine
Dragons on the basis that the “Protest Procedures contained in the RFP are extremely biased, unfair and
possibly illegal.”

= SAN DIEGO
= INTERNATIONAL
N\ AIRPORT



The protest was reviewed and denied by the Procurement Administrator in a letter dated July 29, 2011.
The assertion contained in Nine Dragons’ Appeal received on August 5, 2011, alleging that the “RFP
process was unfair and biased” was not included in its protest. The assertion that the “RFP process was
unfair and biased” was not submitted to the Authority by 5:00 pm on July 22, 2011 and is therefore
untimely. Nine Dragons’ assertion in the Appeal that the “RFP process is unfair and biased” is untimely
and violates the provisions of the Protest Procedures set forth in the RFP and on that basis is rejected.

The Appeal does not dispute the protest findings of the Procurement Administrator and does raise any
issues with regard to the protest procedures which formed the basis of the Nine Dragons’ protest. For
that reason and to the extent the First Assertion is an appeal of the protest findings of the Procurement
Administrator, | incorporate by reference in this decision the comments and conclusions of Karie
Webber, Procurement Administrator, as stated in her letter to Nine Dragons dated July 29, 2011.

As stated above, the First Assertion in the Appeal is untimely and rejected for that reason. Even if the
First Assertion is deemed timely, which is categorically denied by this Procurement Director, the
following response is provided.

The Appeal presented no evidence or arguments supporting this First Assertion. The RFP process for
Food Service and Retail Concessions — Food Package #4 was conducted in accordance with Authority
Policy 6.01 which states that the Authority shall grant leases on a competitive basis to the prospective
tenant that in the opinion of the Authority (1) proposes a development or utilization that fulfills
Authority land use and development criteria for the property; (2) demonstrates an economically feasible
program that will produce a market value rental return to the Authority over the term of the lease; and
(3) possesses the financial capacity and managerial ability to develop and maintain the property at its
highest and best use over the term of the lease.

Part 5 of the RFP states that proposals received will be evaluated in detail in accordance with the
following criteria: (1) Company background, Experience, and Financial Capacity; (2) Concept/Brand
Development and Merchandise/Menus; (3) Designs, Materials, and Capital Investment; (4)
Management, Staffing Plan, and Training; (4) Operations and Maintenance Plan; (5) Marketing and
Promotions Plan. The RFP also states that the evaluation criteria are not of equal value or decision
weight and that additional consideration will be given in the form of bonus points for small business
preference and worker retention. [RFP, Part 5].

Consistent with Authority Policy, the RFP established an evaluation process wherein proposals were
evaluated by an evaluation panel using established criteria. Panel members were instructed to rank
each proposer based upon the criteria set forth in the RFP using their expertise and independent
judgment. The ranking by each panel member is subjective and based upon each individual’s analysis of
the proposals using the evaluation criteria set forth in the RFP. Furthermore, | have carefully reviewed
the proposal submitted, conducted interviews and reviewed relevant documents and find that the panel
followed the guidance provided in the matrix and used that to rank the proposals. Based upon the
foregoing, the RFP was fair and unbiased.

Accordingly, the First Assertion is denied on the basis that it is untimely. Even if the First Assertion is
deemed timely, which is categorically denied, it is denied on the grounds set forth above.



Second Assertion: The recommended proposers, Mission Yogurt, are not qualified. In support of this
assertion, Nine Dragons states that: Einstein Brothers Bagels is not a Gourmet Coffee Concept with
baked goods; Mission Yogurt is not from San Diego; Einstein Bagels is a generic chain store that has no
connection to San Diego; Einstein Bagel is large and national not small and local like Nine Dragons.

Response: The RFP requires a “protest relative to a particular process must be submitted in writing to
the President/Chief Executive Officer of the Authority on or before 5:00 p.m. of the 5™ business day
following notification to the Respondent of a recommendation to award a contract to another firm. The
protest shall contain a full and complete statement specifying in detail the grounds of the protest and
the facts in support thereof.” [RFP, Section 14.G.]. The RFP goes on to state that the “procedure and
time limits set forth in this paragraph are mandatory and are the Respondent’s sole and exclusive
remedy in the event of a protest. Failure by a party originating a protest to comply with these
procedures shall constitute a waiver of any right to further pursue the protest . . . “ [RFP, Section 14.G]).
All protests regarding the RFP for Food Package #4 were required to be received by the Authority no
later than 5:00 p.m. on July 22, 2011. On July 22, 2011, the Authority received a protest from Nine
Dragons on the basis that the “Protest Procedures contained in the RFP are extremely biased, unfair and
possibly illegal.” The protest was reviewed and denied by the Procurement Administrator in a letter
dated July 29, 2011. The assertion contained in Nine Dragons’ Appeal received on August 5, 2011,
alleging that the “the recommended proposers, Mission Yogurt, are not qualified” was not included in
its protest. The assertion that the “the recommended proposers, Mission Yogurt, are not qualified” was
not submitted to the Authority by 5:00 pm on July 22, 2011 and is therefore untimely. Nine Dragons’
assertion in the Appeal that the “the recommended proposers, Mission Yogurt, are not qualified” is
untimely and violates the provisions of the Protest Procedures set forth in the RFP and on that basis is
rejected.

The Appeal does not dispute the findings of the Procurement Administrator and does raise any issues
with regard to the protest procedures which formed the basis of the Nine Dragons’ protest. For that
reason, | incorporate by reference in this decision the comments and conclusions of Karie Webber,
Procurement Administrator, as stated in her letter to Nine Dragons dated July 29, 2011.

As stated above, the Second Assertion in the Appeal is untimely and rejected for that reason.

Even if the Second Assertion is deemed timely, which is categorically denied by this Procurement
Director, the following response is provided. Mission Yogurt's concept proposed a unique coffeehouse
experience, with a full barista serving specialty coffee drinks and a signature beverage bar. Both units
proposed in Food Package #4 contained a full barista station, bagels, sweets, hot breakfast sandwiches,
hot & cold lunch sandwiches/wraps, pizza bagels, bagel dogs, soup, chili, grab & go salads, sandwiches
and snacks, assorted bottled and poured drinks. The offerings proposed by Mission Yogurt meet the
specified concept criteria set forth in the RFP. [RFP, pages 39 ~ 40}.

Nine Dragons argues that it is more qualified because it is from San Diego. Federal law prohibits the
Authority from giving a local geographic preference. [49 CFR Part 23.79). In addition, the evaluation
criteria did not include a separate category for national v. San Diego businesses. Rather, each proposal
was evaluated using the following evaluation criteria (1) Company background, Experience, and
Financial Capacity; (2) Concept/Brand Development and Merchandise/Menus; (3) Designs, Materials,
and Capital Investment; (4) Management, Staffing Plan, and Training; (4) Operations and Maintenance
Plan; {5) Marketing and Promotions Plan. The RFP also states that the evaluation criteria are not of
equal value or decision weight and that additional consideration will be given in the form of bonus
points for small business preference and worker retention. [RFP, Part 5). Panel members were



instructed to rank each proposer based upon the criteria set forth in the RFP using their expertise and
independent judgment. The ranking by each panel member is subjective and based upon each
individual’s analysis of the proposals using the evaluation criteria set forth in the RFP. Furthermore, |
have carefully reviewed the proposals submitted, conducted interviews and reviewed relevant
documents and find that the panel followed the guidance provided in the matrix and used that to rank

the proposals.

Accordingly, the Second Assertion is denied on the basis that it is untimely. Even if the Second
Assertion is timely, which is categorically denied, it is denied on the grounds set forth above.

Third Assertion: Ms. Chuh’s Proposal fit the RFP’s criteria and is economically more sound and fiscally
more reliable due to her seventeen years of experience working as a vendor and tenant at the airport.
Seven of the nine proposers bid higher rent than Mission Yogurt. Over the term of the lease, Mission
Yogurt’s bid would generate over $800,000 less income to the Authority than the bid by four other
proposers, including Nine Dragons.

Response: The RFP requires a “protest relative to a particular process must be submitted in writing to
the President/Chief Executive Officer of the Authority on or before 5:00 p.m. of the 5 business day
following notification to the Respondent of a recommendation to award a contract to another firm. The
protest shall contain a full and complete statement specifying in detail the grounds of the protest and
the facts in support thereof.” [RFP, Section 14.G.]. The RFP goes on to state that the "procedure and
time limits set forth in this paragraph are mandatory and are the Respondent’s sole and exclusive
remedy in the event of a protest. Failure by a party originating a protest to comply with these
procedures shall constitute a waiver of any right to further pursue the protest..."” [RFP, Section 14.G].
All protests regarding the RFP for Food Package #4 were required to be received by the Authority no
later than 5:00 p.m. on July 22, 2011. On July 22, 2011, the Authority received a protest from Nine
Dragons on the basis that the “Protest Procedures contained in the RFP are extremely biased, unfair and
possibly illegal.” The protest was reviewed and denied by the Procurement Administrator in a letter
dated July 29, 2011. The assertion contained in Nine Dragons’ Appeal received on August 5, 2011,
alleging that the “Ms. Chuh’s Proposal fit the RFP’s criteria and is economically more sound and fiscally
more reliable due to her seventeen years of experience working as a vendor and tenant at the airport”
was not included in its protest. The assertion that the “Ms. Chuh’s Proposal fit the RFP’s criteria and is
economically more sound and fiscally more reliable due to her seventeen years of experience working as
a vendor and tenant at the airport” was not submitted to the Authority by 5:00 pm on July 22, 2011 and
is therefore untimely. Nine Dragons’ assertion in the Appeal that the “Ms. Chuh's Proposal fit the RFP’s
criteria and is economically more sound and fiscally more reliable due to her seventeen years of
experience working as a vendor and tenant at the airport” is untimely and violates the provisions of the
Protest Procedures set forth in the RFP and on that basis is rejected.

The Appeal doés not dispute the findings of the Procurement Administrator and does raise any issues
with regard to the protest procedures which formed the basis of the Nine Dragons’ protest. For that
reason, | incorporate by reference in this decision the comments and conclusions of Karie Webber,
Procurement Administrator, as stated in her letter to Nine Dragons dated July 29, 2011.

As stated above, the Third Assertion in the Appeal is untimely and rejected for that reason. Even if the
Third Assertion is timely, which is categorically denied by this Procurement Director, the following
response is provided. The evaluation panel was instructed to review and evaluate each proposal in
accordance with the following criteria: (1) company background, experience and financial capacity;



(2) concept/brand development and merchandise/menus; (3) designs, materials and capital investment;
(4) management, staffing plan, and training; (5) operations and maintenance plan; (5) marketing and
promotions plan. [RFP, Part 5, page 25]. The RFP goes on to state that the “listed evaluation criteria are
not of equal value or decision weight”. [RFP,Part 5, page 25].

Each evaluation panel member was provided an “Evaluation Matrix” as a guidance tool to be used in the
evaluation of the proposals. The Evaluation Matrix provided the weighting of each evaluation criteria as
follows:
e Organization Background, Experience, and Financial Background 350 polints

o Organization Background and Experience - 100 points

o Financial Evaluation — 100 points

o Reasonableness, Viability of Proposed Operations and Financial Offer and Ability to

Fund the Operation - 75 points
o Financial Offer - 75 points

e Concept Development and Merchandise/Menus 200 points
o Designs, Materials, and Capital Investment 150 points
e Operations and Maintenance Plan 100 points
e Proposed Management, Staffing and Training 150 points
e Marketing and Promotions Plan 50 points
e Board Adopted Preference-Small Business 50 points
e Board Adopted Preference-Worker Retention 20 points

The “Financial Background” portion of the category entitled “Organization Background, Experience and
Financial Background” consisted of 350 points. A portion of the 350 points — 175 points —listed above
was provided to each panel member. The 175 points were made up of the following subcategories: (a)
Financial Evaluation and (b) Financial Offer. These scores were derived from financial analysis of
common financial ratios which were calculated for each proposal to inform the panel members of the
Respondent’s financial status. The most current full year of data for each Respondent was used in all
calculations. The ratios addressed income, assets, liabilities, debt and shareholder equity. The
maximum number of points provided for the category of “Financial Evaluation” was 100 points. An
evaluation of the "percentage rent offer” also utilized a mathematical calculation equivalent to the
actual percentage rent proposed. The maximum number of points provided for “Financial Offer” was 75
points. Based on the criteria described above, the point equivalency given to Mission Yogurt and Nine
Dragons for Food Package #4 is as follows:

Description Mission Yogurt Nine Dragons
Financial Evaluation: Current Ratio, Gross Margin, Return of 95 41
Assets Ratio, Debt to Equity Ratio, Working Capital (maximum

100 points)

Financial Offer: Percentage Rent Offer (maximum 75 points) 64 75

Consistent with the terms of the RFP, Nine Dragons received a higher point value for their Financial
Offer. However, as stated above, Financial Offer was only one of many areas evaluated by the
evaluation panel. Panel members were instructed to rank each proposal based upon the criteria set
forth in the RFP using their expertise and independent judgment. The ranking by each panel member is
subjective and based upon each individual’s analysis of the proposals using the evaluation criteria set
forth in the RFP. There is no evidence that the evaluation process outlined in the RFP was not followed
by the evaluation panel.




Accordingly, the Third Assertion is denied on the basis that it is untimely. Even if the Third Assertion is
timely, which is categorically denied, it is denied on the grounds set forth above.

Fourth Assertion: Ms. Chuh’s appeal letter could not adequately address the facts and law because the
Authority told her that documents could not be granted to her prior to when the protest letter was due.

Response: The documents related to the solicitation process which are public records, and not
otherwise exempt, as defined under the California Public Records Act are available upon request.

The Authority did not receive a Public Records Request from Ms. Chuh until after the protest period had
ended. A Public Records request was received on July 25, 2011. The Authority responded to this
request on July 29, 2011 and provided updated information on August 5, 2011. A second request was
received by Ms. Chuh to view additional documents on August 17, 2011. in both instances, the
Authority responded in a timely manner. The Protest Procedures outlined in the RFP are reasonable and
consistent with state law. Allowing five business days to file a protest is not an unusually or
unreasonably short period of time and is consistent with the industry standard. RFP protest deadlines
are typically short (usually five to ten days), and are routinely enforced in California and courts have not
hesitated in enforcing these short deadlines. [MCM Const., Inc., 66 Cal. App. 4th 359, 378-379 (holding
that failure to protest within a 10 day deadline constituted a waiver or rights); Cal. Pub. Cont. Code §
12102 (statute requiring that RFP protests for California 1.T. acquisition contracts must be filed no later
than five working days after the issuance of an intent to award); 31 U.S.C.A. §3553(a)(4)(A)(the protest
period for unsuccessful bidders on Federal contract awards is 10 days); Automated Processes, inc,
Comptroller General, 1974 WL 7796 (the US Army enforces a 5 day protest period in its RFP procedure);
Biometrics, Inc. v. Anthony, 13 Cal. App. 4th 1145, 1156 (1993)(refusing to rule on issues not raised
within the ten day protest period); Imagistics Int'l, Inc. v. Dep'’t of Gen. Services, 150 Cal. App. 4th 581,
588-89 (2007) (strictly enforcing a seven day RFP protest deadline and stating that the most reliable way
to ensure that everyone is treated “fairly and equally” is to not allow agencies discretion to accept
protests even a day late).

To the extent the Fourth Assertion is an appeal of the protest findings of the Procurement
Administrator, | incorporate by reference in this decision the comments and conclusions of Karie
Webber, Procurement Administrator, as stated in her letter to Nine Dragons dated July 29, 2011.

Accordingly, the Fourth Assertion is denied.

Conclusion: Based upon the information received, the appeal of the Authority’s denial of the Proposal
submitted by Nine Dragons for Food Service and Retail Concessions — Food Package #4 and denial of the
protest letter submitted by Diana Mar Jip-Chuh on July 22, 2011 is denied on the grounds set forth
herein.

Sincerely,
m%&
Jdna Vargas

Director, Procurement
San Diego County Regional Airport Authority
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#Procopio

«ocoplo, Cory, Hargreaves and Savitch LLP

John C. Lemmo

Direct Dial: (619) 515-3294

E-mail: john.lemmo@procopio.com
Personal Fax: (619) 398-0162

August 31, 2011

VIA MESSENGER

Robert H. Gleason, Board Chair

and Board of Directors

San Diego County Regional Airport Authority
Commuter Terminal, Third Floor

3225 North Harbor Drive

San Diego, CA 92101

Re: Agenda Item 12: Concession Lease to Mission Yogurt for
Development and Operation of Food Service Package #4
(September 1, 2011) - OPPOSED

Dear Board Chair Gleason and Members of the Airport Authority Board:

By way of introduction, this firm represents Nine Dragons, Inc. Nine Dragons opposes
the award of Food Service Package #4 to Mission Yogurt. Mission Yogurt’s “Einstein’s Bagels”
franchise proposal does not meet the “Gourmet Coffee” concept description sought by the
Authority, especially when viewed in light of Nine Dragons’ local “Living Room Coffeehouse”
branded gourmet coffee proposal.

The Authority explicitly sought “concessions [that] will provide airport passengers and
the public with a unique and comprehensive experience that captures the true spirit of and
commitment to the San Diego region.”' Mission Yogurt’s “Einstein’s Bagels” has zero local
participation. It’s a Colorado company selling a New York bagel concept. It has nothing to do
with “the true spirit of and commitment to the San Diego region.” By contrast, Nine Dragons is
100% local with 17 years of experience at this Airport, partnering with a 100% local San Diego
gourmet coffee institution: the Living Room Coffeehouse.

! SDCRAA Request for Proposals for Food Service and Retail Concessions (the “RFP™), p. 3.
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Contrary to the Board’s stated intention, the Authority’s entire RFP process has reduced
local participation in concessions from 35% to merely 13.8%, while increasing concession square
footage by 41%. Thus, the Authority has virtually shut out local participation for up to the next
decade. Based upon the same data relied upon by Authority staff, this means a /oss in local
revenue of more than $700 million over the program term—$70.2 million in the first year alone.

Nine Dragons urges the Authority Board to: (1) not grant the concession lease to Mission
Yogurt/Einstein’s; and, (2) direct staff to re-evaluate the proposals in a manner consistent with
what you pledged to the local community: “concessions that are original and representative of
San Diego and the region.”

L THE MISSION YOGURT/EINSTEIN’S PROPOSAL IS NOT WHAT THE
AUTHORITY ASKED FOR.

Food Service Package #4 stated its “Proposed Concept” as “Gourmet Coffee with
Prepared Foods/Baked Goods-QS”.> The RFP went on to further define “gourmet coffee” as

“branded” coffee.
A. Einstein’s Bagels Is Not “Gourmet” Branded Coffee.

Mission Yogurt’s proposal is an Einstein Bros. Bagels franchise. Einstein’s is nota
gourmet coffee concept. In fact, Einstein Bros. Bagels stores are almost always co-located in
commercial settings with Starbuck’s Coffee stores. That is because nobody seriously considers
Einstein’s to be a place for gourmet coffee—even Einstein’s doesn’t. Einstein Bros. Bagels
obviously perceives (probably correctly) that it performs far better when located near a real

gourmet coffee seller.

Not surprisingly, there is nothing in the Mission Yogurt/Einstein’s proposal that explains
how or why it should be considered gourmet “branded coffee”. The only information it provided
in that regard was a generic bagel sandwich menu that could be picked up at any Einstein’s store.
Yes, Einstein’s sells coffee. But so does every other food concessionaire, The RFP specifically
sought a “gourmet” coffee concept. Einstein’s is not a gourmet coffee concept—it’s a bagel

shop.
B. Einstein’s has nothing to do with “the spirit of San Diego”.

The Mission Yogurt/Einstein’s proposal utterly fails to “capture the true spirit of and
commitment to the San Diego region” as promised in the RFP. Einstein Bros. Bagels is actually
a trademark owned by Lakewood, Colorado-based Einstein and Noah Corp.* The corporation’s

IRFP, p. 3.
3 RFP, pp. 39-40.
* See, Einstein Bros. Bagels website: http://www.einsteinbros.com/#/corporate

118881/000001/1392308.02
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website touts its Einstein’s and Noah’s trademarks as “like a Lower East-Side deli”. Its sister
brand, not so coincidentally, is called “Manhattan Bagel”.’

We urge the Board Members to scour the Mission Yogurt/Einstein’s proposal for any
information or explanation whatsoever as to how it captures or reflects anything about San
Diego. Similarly, we urge you to look for any information or explanation about any connection
whatsoever to the San Diego region. You will find nothing for either.

IL THE AIRPORT IS DECIMATING LOCAL PARTICIPATION FROM 35% TO
MERELY 13.8% OR LESS, RESULTING IN A LOSS OF LOCAL REVENUE OF
MORE THAN 3700 MILLION.,

Prior to this RFP process, the local share of participation in San Diego Airport
concessions was already very low; just a 35% share of revenue. By comparison, local
participation at San Francxsco International Alrport accounts for 76% of revenue; and 63% of the
operators there are local.® Thus, it is not surprising that in San Diego the Board expressed the
need to increase local participation through this RFP process. But unfortunately, the opposite

result occurred.

The wmmng RFP proposals provide a local revenue share of merely 13.84% of total
concession revenue.” But when this Board conducted the Concessions Development Program
(“CDP”) workshop last fall, it was clear that RFP process was intended to support local concepts
and businesses. The Board actually amended its contracting policy earlier this year proclaiming
“the Authority i 1s committed to maximizing opportunities for local businesses to the highest
extent possible.”® By seeking proposals that embody “a memorable San Diego experience”, the
Board articulated that “local businesses” would fare more favorably:

Chair Gleason noted that the discussions indicate that the evaluation criteria
will reflect the desire for local ‘flavor’ and responses from local busmesses
might be better able to provide that and therefore rate more favorably.’

5 See, Einstein and Noah Corp. website: hitp://www.einsteinnoah.com/
¢ Email communication from Gigi Ricasa, Senior Principal Property Manager of San Francisco International
Airport.
7 See, winning proposals for each package. We have summarized key data from those proposal in the attached
spreadsheet. The percentage of local participation is actually lower than 13.8%, but data from one non-local
garticipant (NewZoom Systems) was not made available for review,

See, SDCRAA Policies, Section 5.13 — “Local Business Opportunities”, as amended by Resolution 2011-0011
dated January 6, 2011. )
% Board Meeting Minutes, Nov. 4, 2010, p. 14 (emphasis added).
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And when the RFP was released, it appeared consistent with what the Board had
promised the public. The RFP mandated that concessions:

...should provide passengers with a memorable ‘San Diego’ experience...

The concessions will provide airport passengers and the public with a unique
and comprehensive experience that captures the true spirit of and commitment
to the San Diego region...

[The CDP] is intended to provide an inviting and memorable experience with
concessions that are original and representative of San Diego and the

T
region.

Despite the Board’s unequivocal expression of support for local San Diego “flavor” and
participants, the Authority has essentially abandoned its once-articulated “commitment to the
San Diego region.” Perhaps this is because the RFP review process was flawed. Or perhaps this
is because reviewers and/or staff lost sight of the big picture that the Board sought as part of this
process. No matter the cause, that the Airport has missed this once-in-a-decade opportunity to
support local participants is demonstrated no more clearly than the staff recommendation for

Food Package #4.

III. NINE DRAGONS IS THE ONLY PROPOSAL THAT PRESENTS EXACTLY
WHAT THE AIRPORT ASKED FOR.

Nine Dragons responded to exactly what the Authority sought for Food Package #4.
Nine Dragons partnered with the iconic local San Diego gourmet coffee institution: the Living
Room Coffeehouse. Nine Dragons proposed (1) a local gourmet branded coffeehouse, (2) 100%
local participation, and (3) more revenue for the Airport than the Mission/Einstein’s proposal.
Nine Dragons’ proposal would unquestionably “provide airport passengers and the public with a
unique and comprehensive experience that captures the true spirit of and commitment to the San
Diego region,” just as the Board said it wanted.!' The proposal explicitly provides for “hand
crafted” gourmet coffee drinks, as well as quick service gourmet baked goods. As for local
commitment, Nine Dragons currently operates multiple concessions in the Airport and has been
there for 17 years. If the Authority awards Food Package #4 to Mission/Einstein’s, Nine
Dragons will no longer have any presence at the Airport.

1 RFP, p. 3.
' See, RFP, p. 3.
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The problem here is that Authority staff is recommending a non-local business proposing
a New York-themed bagel franchise over a 100% local homegrown San Diego gourmet branded
coffeehouse for Food Package #4, contrary to what was explicitly sought by the RFP. We urge
the Airport Authority Board to reject staff’s recommendation and direct staff to re-evaluate the
proposals in a manner consistent with what you pledged to the local community: “concessions
that are original and representative of San Diego and the region.”

John C. Lemmo

JL
cc: Thella F. Bowens, President/CEO

Breton K. Lobner, General Counsel

118881/000001/1392308.02



San Diego County Regional Airport Authority
Summary of RFP Results
Demonstrating Loss in Local Revenue

The Paradies Shops LLC (70%) Atianta, GA

Paradies-San Diego, LLC|CRS Sophisticated Solutions Inc. {30%) |Lakeside, CA (local) No $9,751, $79,396,795 $2,925,450.000 $23,819,038.50 $6,826, $58,577,
roup [Rutherford, NJ i

Concourse Ventures, Inc (3%) Los Angeles, CA
HG-CV-Epicure- Epicure Group Intemational, LLC (13%) Las Vegas, NV
Martinez San Diego, JV |Martinez Niebla, LLC (13%) Santa Ana, CA No $11,730,520.00{ $92,868,420.001 0%| $0.00| $0.00 $11,730,520.000 $92,868,420.004

Pacific Gateway Concessions, LLC (67%) San Fransisco, CA J oJ j
PGC-PCi San Diego, LLC |Procurement Concepts, inc (33%) San Diego, CA (local) No $8,100,000. $102,166,703 33%{  $2,673,000.00{ $33,715,011.99 $5,427,000- $68,451,691.0

Susan Stackhouse (51%) Tampa, FL

Barbara Geller (25%) |Houston, TX

TRamon Bosquez (24%) Tampa, FL
bl with two local businesses:

Jet’s Chocolates and San Diego, CA (local) ‘J mi
Stellar P ,inc. IS ha Davimes, inc. % Diego, CA (local) No s7.no,ooo.od sss,mmm{ 11.28! $799,8754 $6,546,240.00 $6,310,125.00 $51,642,560.004

Spa Export 3 T, France
Spa Didicus, Inc. First Class ¢ (26%) San Diego, CA (local) Yes $1,033,207. $7,937,517 $268,633.82 $2,063,754.42 $764,573. $5,873,762.

Inc. {only
proposal) N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A
|Hudson Group Retail,LLC (71%) Rutherford, NJ

Concourse Ventures, inc {3%) Los Angetes, CA
HG-CV-Epicure- Epicure Group international, LLC {13%) Las Vegas, NV J M
Martinez, San Diego  |Martinez Niebla, LLC (13%) Santa Ana, CA No $4,742,450.00]  $37,559,809.00 0% $0. $0.00 $4,742,4 $37,559,809.00{
Project Horizon ABW Holdings, LLC {45%) | Wellington, FL No $1,000,000 $7,847,577. 0% so.no[ $0.00 sl,mmoJ $7,847,577

Host International, Inc. (65%) Bethesda, MD “J

Concession Management Services (35%)  |Los Angeles with Office
Host international, Inc. in San Diego (local) Yes $7450,000.00  $89,445,498 3s%|  $2,607,500.000 $31,305,924.30 s«.uz.sw.uﬁ $58,139,573.
Mission Yogurt, Inc. s Bear, LLC (100%) | Denver, Colorad No $4,294,685 ssz.sonsmd ox] $0. no[ $0.00 %294.5614 $3L907,061-0J
High Flying Foods San nu.nymroods LLC (95%) San Fransisco, CA l ml ’EL m[ I
Diego Pa hi pts, Inc. (5%) |San Diego, CA (local) No $66,033,589. $275,000. $3,301,67945 $5.228, $62,731,909
Wigh Fiying Foods Sen HﬁhFlvlngFoods LLC (95%) San Fransisco, CA I I l nJ .J
Diego Partnership Concepts, Inc. {S%) San Diego, CA (local) No $20,000, $240,122, $1,000,000.000 $12,006,107.10 $19,000,000. $228,116,034.

Prepared by Nine Dragons, Inc.
Ali data derived from Public Records Act response of Airport Authority.

Note: NewZoom data was not provided by Authority. NewZoom is non-i

further reduce local revenue percentage below 13.84%.

Ism,mxzm[ ss1447071100 | 13.84%| s10sesas852) $112757.75576| $70,162,903.18] $ 701,716,955.24 |

ocal (San Francisco), so its revenue would



ITEM 12

A ) August 30, 2011

VIA FEDERAL EXPRESS

Thella F. Bowens, President/CEO

Robert H. Gleason, Board Chair

San Diego County Regional Airport Authority
San Diego International Airport

3225 North Harbor Drive, 3rd Floor

San Diego, California 92101

Dear Ms. Bowens and Mr. Gleason,

~ -

I am writing to you on behalf of Guava & Java and San Diego based Caffé Calabria
(collectively “Guava & Java™) concerning the Airport Selection Panel’s recent
recommendation that the San Diego County Regional Airport Authority grant a
Concession Lease to Mission Yogurt, Inc for Food & Beverage Lease Package #4. We
understand that there is a Board Meeting scheduled on September 1* to approve the
award of “Gourmet Coffee with Prepared Foods/Baked Goods” (Food Service #4). We
would like you to consider the following pomts before you proceed wﬂh the award of this

package.

In accordance with the RFP, Guava & Java submitted its sealed package proposal and
was rated the highest bidder by the San Diego Regional Airport Authority for the
“Gourmet Coffee with Prepared Foods/Baked Goods” (Food Service #4) package.’
Surprisingly, Guava & Java’s rank was lowered to the second highest bidder after our
interview. As a result, Guava & Java was not granted the bid. Instead, the bid was

granted to Mission Yogurt.

When we first learned that Guava & Java did not receive the Selection Panel’s
recommendation, we were prepared to accept that the Selection Panel had chosen a more
qualified firm than ours. However, when we requested the wmmng proposal, we
discovered the winning proposal was flawed in several ways. 2 As such, we would like to
request that the Board consider the following factors prior to making the final selection.

1See Exhibit A.
2 Guava & Java did not submit a protest within five days following the notification that Mission Yogurt

received the bid. At the time, Guava & Java did not have any information concerning Mission Yogurt’s
bid. It was only after Guava & Java received Mission Yogurt’s bid - 10 days after the notification -~ did
Guava & Java become aware of the facts that would supportits protest.

10726 Falls Pointe Drive I Great Falls, Virginia 22066



1. REQUIREMENTS OF THE RFP. Guava & Java, along with a number of other qualified
firms, submitted a proposal in the “Gourmet Coffee with Prepared Foods/Baked Goods™
category, as outlined in the RFP.> Guava and Java’s bid matched the specifications in the
RFP. Mission Yogurt’s winning bid for an Einstein Bagels concept, however, does not
fit the category specifed in the RFP. For instance, the RFP proposed concept requested
“pre-packaged prepared foods (such as sandwiches...).” Yet, Mission Yogurt’s bid
offered “made to order sandwiches... soup & chili, [etc.].”” Conversely, our proposal
was tailored to fit the “Gourmet Coffee with Prepared Foods/Baked Goods” category; our
proposal featured a San Diego-based coffee roaster (Caffé Calabria) as well as pastries
and sandwiches from San Diego based Bread & Cie.

From our review of the other submitted proposals - particularly those of the short-listed
firms - it appears that, with the exception of the winning proposal, the others (including
Starbucks, Coffee Bean & Tea Leaf, Caribou, People’s Organic, Ryan Brothers Coffee)
also fit the Gourmet Coffee with Prepared Foods/Baked Goods category. We are puzzled
why the Selection Panel would recommend a bagel/soup & chili concept to fill a gourmet
coffee concession when so many other competitive bids were submitted by firms that
appear to more clearly meet the requirements and scope of the Airport's RFP.

2. ECONOMICS. Even more puzzling was the Selection Panel’s decision to select a tenant
who offered to pay less rent than Guava & Java. Guava & Java offered the highest rent
percentage of 17.5%.° Meanwhile, the proposal of the bagel company offered 15% - the
lowest of the firms that were short-listed for the Gourmet Coffee concept and the second
lowest of all 9 firms proposing. We are confused why the City of San Diego would select

a less than optimal financial proposal.

The Evaluation Process and the Criteria and Weighting state that the financial component
of the bids would be given the greatest weight —at 35%— of all considerations. We
respectfully ask: {a) what role/weight economic considerations played in the Selection
Panel’s recommendation, and (b) what distinguished the winning proposal from the

others?

3. LOCAL TIES. Three of the nine Lease Goals and Objectives as stated in Part 9 of the
RFP refer to local representation and participation including “Capturing the Sprit of San
Diego” as well as creating opportunities for participation from local businesses.® As
referenced above, Guava & Java is a California corporation that has been operating in
California for the past seven years. Guava & Java pays California taxes and purchases

3 The description as set forth in the RFP is attached as Exhibit B for your convenience.
4 See Exhibit C

5 See Exhibit B.

6 Part 9 is attached as Exhibit D for your convenience.
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over 95% of its products in California. In addition, we brought in local firms to co-brand -
our coffee program with San Diego based coffee roaster, Caffé Calabria.

Furthermore, we worked closely with San Diego based Bread & Cie to provide our
pastries and sandwiches. We believed that a local presence would be beneficial for the
Airport and the San Diego area. Nonetheless, although our bid - and the bids of several
of the other firms participating in the process - featured strong local ties, we are
disappointed and puzzled that the Selection Panel chose to recommend a bidder with
what on the surface appears to have no ties to the area.

In our proposal, we clearly adhered to the request as noted in the RFP. However, it
appears that the winning firm, Mission Yogurt, has no “Spirit of San Diego” nor is it a
local concept.

Please note that while we have some questions regarding the Selection Panel’s
recommendations, we recognize that there were a number of qualified firms that
participated in the process, and simply question the final choice. We remain hopeful that
with this additional information, the Board will reconsider the recommendation of the
Selection Panel and do what is best for the City of San Diego.

Sincerely,

y . v

Rita Bhasker

cc:

Z

Greg Cox (via e-mail gcox@san.org)

Jim Desmond (via e-mail jdesmmond@san.org)
Lloyd Hubbs (via e-mail lhubbs@san.org)
Jim Panknin (via e-mail jpanknin@san.org)
Tom Smisek (via e-mail tsmisek@san.org)
Anthony Young (via e-mail tyoung@san.org)
Paul Robinson (via Federal Express)

Colonel Frank A. Richie (via Federal Express)
Pedro Reyes (via Federal Express)

Laurie Berman (via Federal Express)
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SAN DIEGO COUNTY REGIONAL AIRPORT AUTHORITY

selection of juice, soft drinks, and water
should also be provided.

Total 8,841
MINIMUM REQUIREMENTS FOR FOOD SERVICE PACKAGE #3
Minimum Investment In Fixed Improvements per Square Foot $350
Food/Non-Alcohol:

13.0%-16.0%

Minlmum Percentage Rent Alcohol:
16.0%-20.0%

$1,048,400

Minimum Annual Guarantee

Additional Fees. Additional fees may be charged for the use of the
CRDC, trash removal services, grease removal services, hood

cleaning, and common area maintenance (CAM) charges. These fees 3.5%
will be based on a pro-rata share of actual costs and are anticipated to

not exceed the maximum percent of sales listed here.

FOOD SERVICE CONCEPTS e S o

¢ Quick Service (QS) — Facilities are expected to have a menu and style of
service that allows customers to be served in less than three (3) minutes OR

less than eight (8) minutes on cook to order items..

Full or Modified Service (FS) — Facilities are expected to have a menu and style
of service that allows customers to be served their drink orders in less.than two

(2) minutes and their food orders in less than fifteen (15) minutes.

All Terminals will provide service for passengers from as early-as-5 AM t010:30
PM or later.

All food service locations should include menu items for breakfast and a
children's menu.

There are location(s) that are designated as “open concepts.” These location(s)
may be proposed as the concept suggested for the location, or may be proposed

as a different concept.
PACKAGE: FooD SERVICE # 4 TERM: 7 YEARS
Unit ‘ Sq. Unit
Terminal Nisnbor Proposed Concept Ft. | Available
Gourmet Coffee with Prepared.

Foods/Baked Goods-QS. Offerings to

TOW Pre- include branded coffee; baked goods (also

Security T2W- | suitable for breakfast, such as muffins and 372 Summer
1095 | bagels), pre-packaged prepared foods (such 2013

(M/G Hall) as sandwiches, wraps, salads), snack items
(yogurt, fruit), and bottled juice, soft drinks,
and water.
T1 Post- T1E- | Gourmet Coffee with Prepared - : 734 Summer
Security 2000__| Foods/Baked Goods-QS. Offerings to 2013
Page 39 of 95
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SAN DIEGO COUNTY REGIONAL AIRPORT AUTHORITY

include branded coffee; baked goods (also
suitable for breakfast, such as muffins and
bagels); pre-packaged prepared foods (such
as sandwiches, wraps, salads), snack items
(yogurt, fruit), and bottied juice, soft drinks,

and water.
Total 1,106
MINIMUM REQUIREMENTS FOR FOOD SERVICE PACKAGE #4
Minimum Investment In Fixed Improvements per Square Foot $350
Food/Non-Aicohol:
Minimum Percentage Rent 14.5%-17.5%
Minimum Annual Guarantee $288,200
Additional Fees. Additional fees may be éhafged for the use of the
CRDC, trash removal services, grease removal services, hood
2.75%

cleaning, and common area rﬁaintenance.(CAM) charges. These fees
will be based on a pro-rata share of actual costs and are anticipated to
not exceed the maximum percent of sales listed here.

FOOD SERVICE CONCEPTS

e Quick Service (QS) — Facilities are expected to have a menu and style of
service that allows customers to be served in less than three (3) minutes OR

less than eight (8) minutes on cook to order items.

Full or Modified Service (FS) — Facilities are expected to have a menu and style
of service that allows customers to be served their drink orders in less than two
(2) minutes and their food orders in less than fifteen (15) minutes.

All Terminals will provide service for passengers from as early as 5 AM t010:30
PM or later. Except unit T2W1095 which will be open 24 hours.

All food service locations should include menu items for breakfasf and a
children's menu.

PACKAGE: Food Service #5 TERM: 10 YEARS
Unit Sq. | Unit
Terminal Niifbor Proposed Concept Ft | Avallable
Bar with Food-FS. Alcoholic beverage
i offerings shall include a minimum of wine and
beer. Menu shall include a variety of
\-/rvzevs\: gg\sl\(l)- appetizers, small plates, light fare, and other 1,168 Sgrgger
items, including sandwiches and salads. A
selection of juice, soft drinks, and water should
also be provided.
T2W- T2W- | Gourmet Coffee with Prepared Foods/Baked | 364 | Summer
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_Missini’s sipertias In finanelng, dwanmﬁandnwaﬁng quldea

May 25, 2011 i

San Diega County Regional Altport Authority ; :
3225 North Harbor Dive CRS . At &
San Disgo, £A 92101 : ' o
¢ s o i +

RE: Reguest for Proposal (RFF) Food Servics Concassion Prapesal for Package #4 t
Dear Comporate Services: ' é g ,'rf

o &
Mission Yogurt, Ing. {“Mission™) is pheased to submit this proposal for Fgod Ser ¥ 4. _Togegﬁ with
our brand partner Elnsteln Bros Bagels, Mission ks committed to serving Ban Die
expérience, Ot goal 1519 exgeed customer expctalions on the st visttwith & uni a%a‘fml nagsta
sty speclelty, coftes. drinks; sigiature bar with 4 dally chioiegs of bhrew, canjblnsd with & Drojd theBhy ey parts, ot
alue bassd priclog with wxsepticnel castoiria service ~ {0 ansurs vapeal v,
From cansumer feetiback we've leaned custerars do not'want to- waitmwplln 4 fieal ':u' m mmilnaan@agg;andvﬁch
in anather), acoounting for much of the suocess-of Missian’s Einstiliy Brés Bagelo gi De erniational where zmoﬁsssssﬂ
unft grossed over $44 milllon Tn salss, dufperfortig tn-ether 15 TS (paRet: i Db localyadHe'sd wmztie;

Qur consistint, Gtk and Soudests service s a6 a Slghificant
fop=parfarmer in' 2008 and 2010 for Einsteln Bros Bagals: W mq'ﬁ

el b, A Sl o
pasttions: Missiit to dellver o Dpening Ray arid going Torward, ntqb Biels
&potd 0f service — all 10 drive higher sales, n, e .

Hillion, in sales ending GV 2010, dellver gmegﬁunalmmerse
brans. Kisglon currently gperatas &t Dienver International Alrport, Nonnafw M

irrthes Denver, Colorade area.
Led by President st co-owrir i Talca, Mission a5 certified ACDEE mstaupank end bar chersto

dlay, and makes a gisitive ifference i the fives of fs mute dan S00 dedicatod employess, Missiy
from the San Diego Courity Reglonal Alrport Authorfty bigttire: sabimifttalof this pmpasazams,_

Leveraging our depth ef rdseaura‘m } eXpenence witt shis petionally recugnizid hrand, we will tﬂfafffom bﬁﬂvl?admge 4 logatiens a
vamprehensive Brezkdast, Lunch dnd Anytime menu at San Diego Intgmationat Alrport, compriaed of-
» Einstein Bros Bagsls Free Tfat& brang Gourmet paffee for our sigraturd line of Espresst specialty €rinks, plus Dam Good

Soffee along with hot chiocoldte, Chial Tes and oftier feas
« Einstein Bros Bagels filgh-quality-6n-premise baked yoods, Mads 1o ofder saniwiciies, Pariol and Sigaturs Sandwiches,
7 varigty of Bape] spreatis; 4 breads plug 16 Bage! flavors, A NYTIME salatd ang-saups, and more,

o

« Finstein Bros Bagels 25% reduced fat, vagelarian and food-sensifivity ]nentt choiees
« Eirvstatn Eros Bagils hedlthy, fum quick service tadition serving 2 brpad demagraphilc of travelers: Bushess an telsure,
#kis 1 seniors, heafth consclous or plekr 16 “Gust hungsy”,




" CONCEPT DEVELOPMENT

_ Misslon Yogurt, Inc, Is pleased to present our cancept development plan featuring the national brand gpmlé) Bros
(~  Bajels for Package.d, We believe this exceptional brand combined with Mission’s expertisa,and
- aimort multi-unit restatirant programs, including an Einstein Bros Bagels Unittbatwasmwp pe
for Elnsteln Bros Bagels — posftions us to meet and exceed San Diego County Reglonal Alrport; Auﬂloﬂty' *"%‘.

——. ®(Capture the spirit of the Sari DiegoRegion. - ——
* Represent the best local, regional, nationaf, and international conceprs/brmds

* Proviis an efficient operating environment A .
* Excoed passenger's expectations £
« Dptimize noh-aviation revenues \} !
All menu itsms are take-away packaged in sturdy belge colored recyclable contaipsrs aagh e o eplastic
ware and napkins. We want our customers to enjoy {ant rémember) how great our s dinks" and Iook,
wherever they sit down to enjoy it — in the gate area, on the piane or in their hotal ak:cal-When ifiey dH ety -
desumqn. gt a5y 9" y : e

The 872 sft unit wil beﬂpéﬂ 24 hours-while the 734 sft unit Wil be opéh f{vm 5:00am to ID%Op’;g Iess hours
change-upon prior wiitten approval of the San Diego County RaglonaMRponm%(y # ]
R

Einstein:Bros Bagels offers a unjque: coffeehouse experience, with a full barista SErviiippecty coffes drinks and :
a sigmatine beverage bar with 4:dally cholces of brew (drp coffes)-gvery dayﬁyﬂq‘h clude 4 11 verslm}@ Wil -
" also offer seasonal heverage choices. pe b f-ﬁ:f.h )

¢

Elnstein Bros Bagels Grab n Go food program Is broader arid deegk r than the mmpeﬂﬂon .‘ﬂng'a’#ange of
chalee stiown to Increase clistomer satisfaction. As cistomers segk more cuoices. within a‘prove one-sﬁp shop
-, enyironment, Einstelr Bros Bagels continuss to mast and often mccé’ed

From both tnits in Packeige 4 we. will offer: iR ;
+ Bagels (10 Flavors] & Cream Cheese ST
¢ Sweets {Muffins, Cinnamon Twists, Cookies) o
@ Hof Breakfast Sandwiches (Syaﬂqﬁes)
« Hot & Cold Lunch Sandwiches/Wraps (8 varieties) PRV b
o Pizza Bagels and Bagel Dogs

» Soup and Chil i
. %ﬂm& Sanndhes Yogurf Parfait, Fresh Fruit) & %
» Assorted bottied and poured dinks : %y

Please see below tur proposed Einstein Bros Bagels menu for all three day parts. Pricing will be set at stréet+10%.

{




EXHIBIT D



SAN DIEGO COUNTY REGIONAL AIRPORT AUTHORITY
Part 9. LEASE GOALS AND OBJECTIVES

Respondents shall use their best efforts to propose premier, world-class concepts and
exceptional operations that will enhance the customer experience at the Airport and be
consistent with the image and status of San Diego as a foremost domestic and
international gateway. The operational plan shall embody the company’s full
commitment to quality, value and customer service; evidence operations in accordance
with the best industry practices; demonstrate compliance with the Authority’s maximum
standards with regard to service, health, sanitation and safety; and ensure the
Respondent’s full commitment to the maximum financial retun to the Authority. The
Selected Respondents will be expected to create a “world-class” concession program
that will meet or exceed the following goals and objectives of the Authority throughout

the Term of the Leases to be awarded:

. Maximize guest satisfaction .
. Optimize revenue to the Authority
. Capture the spirit of the San Diego region by creating a “sense of place”

Offer a shopping and dining experience that represents the best of local,
regional, national, and international concepts

B Ensure a diversity of concessionconcepts - —
Encourage healthy competition through mulitiple concessionaires
Create opportunities for participation from local and ACDBE businesses
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ITEM 12

= ’ August 30, 2011

VIA FEDERAL EXPRESS

Thella F. Bowens, President/CEO

Robert H. Gleason, Board Chair

San Diego County Regional Airport Authority
San Diego International Airport

3225 North Harbor Drive, 3rd Floor

San Diego, California 92101

Dear Ms. Bowens and Mr. Gleason,

I am writing to you on behalf of Guava & Java and San Diego based Caffé Calabria
(collectively “Guava & Java™) concerning the Airport Selection Panel’s recent
recommendation that the San Diego County Regional Airport Authority grant a
Concession Lease to Mission Yogurt, Inc for Food & Beverage Lease Package #4. We
understand that there is a Board Meeting scheduled on September 1* to approve the
award of “Gourmet Coffee with Prepared Foods/Baked Goods” (Food Service #4). We
would like you to consider the following pomts before you proceed w1th the award of this

package.

In accordance with the RFP, Guava & Java submitted its sealed package proposal and
was rated the highest bidder by the San Diego Regional Airport Authority for the
“Gourmet Coffee with Prepared Foods/Baked Goods” (Food Service #4) package."
Surprisingly, Guava & Java’s rank was lowered to the second highest bidder after our
interview. As a result, Guava & Java was not granted the bid. Instead, the bid was

granted to Mission Yogurt.

When we first learned that Guava & Java did not receive the Selection Panel’s
recommendation, we were prepared to accept that the Selection Panel had chosen a more
qualified firm than ours. However, when we requested the wmmng proposal, we
discovered the winning proposal was flawed in several ways.> As such, we would like to
request that the Board consider the following factors prior to making the final selection.

1See Exhibit A.
2 Guava & Java did not submit a protest within five days following the notification that Mission Yogurt

received the bid. At the time, Guava & Java did not have any information concerning Mission Yogurt’s
bid. It was only after Guava & java received Mission Yogurt’s bid - 10 days after the notification - did
Guava & Java become aware of the facts that would support its protest.

10726 FallsPointeDrive |  GreatFalls, Virginia 22066



1. REQUIREMENTS OF THE RFP. Guava & Java, along with a number of other qualified
firms, submitted a proposal in the “Gourmet Coffee with Prepared Foods/Baked Goods”
category, as outlined in the RFP.? Guava and Java’s bid matched the specifications in the
RFP. Mission Yogurt’s winning bid for an Einstein Bagels concept, however, does not
fit the category specifed in the RFP. For instance, the RFP proposed concept requested
“pre-packaged prepared foods (such as sandwiches...).” Yet, Mission Yogurt’s bid
offered “made to order sandwiches... soup & chili, [etc.].”* Conversely, our proposal
was tailored to fit the “Gourmet Coffee with Prepared Foods/Baked Goods™ category; our
proposal featured a San Diego-based coffee roaster (Caffé Calabria) as well as pastries
and sandwiches from San Diego based Bread & Cie.

From our review of the other submitted proposals - particularly those of the short-listed
firms - it appears that, with the exception of the winning proposal, the others (including
Starbucks, Coffee Bean & Tea Leaf, Caribou, People’s Organic, Ryan Brothers Coffee)
also fit the Gourmet Coffee with Prepared Foods/Baked Goods category. We are puzzled
why the Selection Panel would recommend a bagel/soup & chili concept to fill a gourmet
coffee concession when so many other competitive bids were submitted by firms that
appear to more clearly meet the requirements and scope of the Airport's RFP.

2. ECONOMICS. Even more puzzling was the Selection Panel’s decision to select a tenant
who offered to pay less rent than Guava & Java. Guava & Java offered the highest rent
percentage of 17.5%.> Meanwhile, the proposal of the bagel company offered 15% - the
lowest of the firms that were short-listed for the Gourmet Coffee concept and the second
lowest of all 9 firms proposing. We are confused why the City of San Diego would select

a less than optimal financial proposal.

The Evaluation Process and the Criteria and Weighting state that the financial component
of the bids would be given the greatest weight —at 35%— of all considerations. We
respectfully ask: {(a) what role/weight economic considerations played in the Selection
Panel’s recommendation, and (b) what distinguished the winning proposal from the
others?

3. LOCAL TIES. Three of'the nine Lease Goals and Objectives as stated in Part 9 of the
RFP refer to local representation and participation including “Capturing the Sprlt of San
Diego” as well as creating opportunities for participation from local businesses.® As
referenced above, Guava & Java is a California corporation that has been operating in
California for the past seven years. Guava & Java pays California taxes and purchases

3 The description as set forth in the RFP is attached as Exhibit B for your convenience.

4 See Exhibit C
5 See Exhibit B.
6 Part 9 is attached as Exhibit D for your convenience.

10726 FallsPointeDrive | Great Falls, Virginla 22066



over 95% of its products in California. In addition, we brought in local firms to co-brand '
our coffee program with San Diego based coffee roaster, Caffé Calabria.

Furthermore, we worked closely with San Diego based Bread & Cie to provide our
pastries and sandwiches. We believed that a local presence would be beneficial for the
Airport and the San Diego area. Nonetheless, although our bid - and the bids of several
of the other firms participating in the process - featured strong local ties, we are
disappointed and puzzled that the Selection Panel chose to recommend a bidder with
what on the surface appears to have no ties to the area.

In our proposal, we clearly adhered to the request as noted in the RFP. However, it
appears that the winning firm, Mission Yogurt, has no “Spirit of San Diego” norisita

local concept.

Please note that while we have some questions regarding the Selection Panel’s
recommendations, we recognize that there were a number of qualified firms that
participated in the process, and simply question the final choice. We remain hopeful that
with this additional information, the Board will reconsider the recommendation of the
Selection Panel and do what is best for the City of San Diego.

Rita Bhasker

cc:

Greg Cox (via e-mail gcox@san.org)

Jim Desmond (via e-mail jdesmond@san.org)
Lloyd Hubbs (via e-mail lhubbs@san.org)
Jim Panknin (via e-mail jpanknin@san.org)
Tom Smisek (via e-mail tsmisek@san.org)
Anthony Young (via e-mail tyoung@san.org)

Paul Robinson (via Federal Express)

" Colonel Frank A. Richie (via Federal Express)

Pedro Reyes (via Federal Express)
Laurie Berman (via Federal Express)

10726 FalisPointeDrive |  GreatFalls, Virginia 22066
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SAN DIEGO COUNTY REGIONAL ARPORT AUTHORITY

selection of juice, soft drinks, and water
should also be provided.

Total 8,841
MINIMUM REQUIREMENTS FOR FOOD SERVICE PACKAGE #3
Minimum Investment In Fixed Improvements per Square Foot $350
Food/Non-Alcohol:

. 13.0%-16.0%

Mmlmum Percentage Rent ‘Alcohol:
16.0%-20.0%
$1,048,400

Minimum Annual Guarantee

Additional Fees. Additional fees may be charged for the use of the
CRDC, trash removal services, grease removal services, hood

cleaning, and common area maintenance (CAM) charges. These fees 3.5%
will be based on a pro-rata share of actual costs and are anticipated to

not exceed the maximum percent of sales listed here.

FOOD SERVICE CONCEPTS ) e -

e Quick Service (QS) — Facilities are expected to have a menu and style of
service that allows customers to be served in less than three (3) minutes OR

less than eight (8) minutes on cook to order items..

Full or Modified Service (FS) — Facilities are expected to have a menu and style
of service that allows customers to be served their drink orders in less.than two

(2) minutes and their food orders in less than fifteen (15) minutes.

e All Terminals will provide service for passengers from as early-as5 AM t010:30
PM or later.

« All food service locations should include menu items for breakfast and a
children’s menu.

There are location(s) that are designated as “open concepts.” These location(s)
may be proposed as tiie concept suggested for the location, or may be proposed

as a different concept.

PACKAGE: Foob SERVICE # 4 TERM: 7 YEARS
Unit Sq. Unit
Terminal Nimibor Proposed Concept Ft. | Available

Gourmet Coffee with Prepared.

Foods/Baked Goods-QS. Offerings to

T2W Pre- include branded coffee; baked goods (also
T2W- | suitable for breakfast, such as muffins and 372 Summer

(Slegu':l;y") 1095 | bagels); pre-packaged prepared foods (such 2013
as sandwiches, wraps, salads), snack items
(yogurt, fruit), and bottled juice, soft drinks,
and water.
T1 Post- T1E- | Gourmet Coffee with Prepared - 734 | Summer
Security 2000 | Foods/Baked Goods-QS. Offerings to 2013
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SAN DIEGO COUNTY REGIONAL AIRPORT AUTHORITY

include branded coffee; baked goods (aiso
suitable for breakfast, such as muffins and
bagels); pre-packaged prepared foods (such
as sandwiches, wraps, salads), snack items
(yogurt, fruif), and bottled juice, soft drinks,

and water.
Total 1,106
MINIMUM REQUIREMENTS FOR FOOD SERVICE PACKAGE #4
Minimum Investment in Fixed Improvements per Square Foot $350
Food/Non-Alcohol:
Minimum Percentage Rent 14.5%-17 5%
Minimum Annual Guarantee $288,200
Additional Fees. Additional fees may be éharged for the use of the
CRDC, trash removal services, grease removal services, hood
2.75%

cleaning, and common area n'raintenancev(CAM) charges. These fees
will be based on a pro-rata share of actual costs and are anticipated to

not exceed the maximum percent of sales listed here.

FOOD SERVICE CONCEPTS

e Quick Service (QS) — Facilities are expected to have a menu and style of
service that allows customers to be served in less than three (3) minutes OR

less than eight (8) minutes on cook to order items.
» Full or Modified Service (FS) — Facilities are expected to have a menu and style
of service that allows customers {6 be served their drink orders in less than two
(2) minutes and their food orders in less than fifteen (15) minutes.

o Ali food service locations should include menu items for breakfast and a
children's menu.

All Terminals will provide service for passengers from as early as 5§ AM t010:30
PM or later. Except unit T2W1095 which will be open 24 hours.

PACKAGE: Food Service # 5 TERM: 10 YEARS
Unit Sq. Unit
Terminal Number Proposed Concept Ft. | Available
Bar with Food-FS. Alcoholic beverage
. offerings shall include a minimum of wine and
beer. Menu shall include a variety of
J\i\g’t Eg\gg appetizers, small plates, light fare, and other 1,168 S;r&rger
items, including sandwiches and salads. A
selection of juice, soft drinks, and water should
also be provided. ;
T2W- T2W- | Gourmet Coffee with Prepared Foods/Baked | 364 | Summer
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Missior’s axpertisé in finanelng, dw.fmmuandﬂpmﬁngw

May 25, 2011 i

San Disgn County Regional Airport Authority i : T

Atir: Gorporate Services - '

3235 North Harbor Dive

San Diego, CA 92101 : o
S R

RE: Request for Froposal (RFP) Foad Service Concession Praposal for Package #4

Dear Gomorate Services: et ' .
Gk 333 ‘ y 2l “4‘”

Missicn Yegurt, Ing. {"MMn")lsmeasedwammmlsmoposalmrFms Bak ‘#4.Wwﬁb
our brand partner Einsteln Bros Bagels, Mission Is committed 1o serving San ars W 3
experience, Our goal st pxrsed customer expectalions ofi the st vistt with & unl oS EiTbTENes
setilog specialty eoffes drinks; signatine wmamwmwmmm pitit 2 Droge

vmbasadpﬁcmgwmwpﬁmimsmé:m {o enisure ripeat _s,",z
From cansumer feetlback we've leamed custenters do not want t6 wait In two { v 454 fjiedl G5 ane lin and-egg ;ar:dwl
fﬂﬁﬂﬁﬂ'ﬂef)‘, awomtfugfnr nich afﬂwmmotwssion‘sﬁmﬁemm ol sriiational v here 2010 ﬂs’555§ﬁ

wrwussbnt, qmwm gervice s alsaaﬁlgnmmm ¥
op-parformer in 2609 knd 2010 for Einstein Bros Bayels systuly” wiqga

Frutithi twi spaces on, affer In Packge 4 —.one at 372 sft pig- i

2008, Mission's denonstrated ppsrational expertise sérvig tha sdsme p
pasiions: Missiait to deltvér e Opening Ray ard golrg Torwad), prb‘ , -
$pped f serviep ~ all for drive: higher safgs, Tupd

Miltion fn sales ending CY 2010, dellvering exceaﬂunalcusmma- ¢ via fts pertiolio
bratfs. Mission M?pﬂﬁfﬂsﬁﬂmﬂr lmemamnammm, Nommy m m% >

inﬂmﬂenver, Colorade arga.
Lad by President 4t co-owner Rod Tafoya, Misslon as.a cerlified ACBBE mstaurant and bar

day, ad makes a pusitive tifference. i the Iives of s mowe an 3@6@&%&1@@&3&
froim ttie San Diego County Reglonal Alrport Auttioifty bettire:sobmittalof this propesdl.and is

Leveraging aur ‘depth of restaureiit expErience with ihis pationally recvgnized brand, we will ulferﬂorn béihl?adeage 4 locallensa
vamprehensite Breakfast, Lumchi i Anytioe menu at San Diego Iriteiationa) Alrport, compeisid of:

» Elnstein Bros Bagals Free Trads brand Goyemet poffee for our sigraturs fine of Espresst:spectalty érinks, plus Darn Good

£offes along with hot chocoliie; Chal Tea and ofher teas

« Einstein Bros Begels HibH-abalit-en-prerise baked yoods, maids § gider sandwiches, Pariol and Sigiature Sandwiches,
B varigty oF Bape] sproatis; 4 breads plug 18 Bagel flavors, ANY TIVIE Sala03 n0-Saups, and Nore, |

« Finsfein Bros Bagels 25% reduced fat, veyetarian and food-sensifivity hen cloices

« Eistatn Firos Bagés feathy; Him quick service tradiiion serving a brbae demagraphlc of travelers: bustiess and lelsure,

s tu senlors, health conisciots or pieky to “just tubgry™,

1\ 'ﬁ?&‘i””




" also offer seasonal beverage choices.

GONGEPT DEVELOPMENT | o=

Misslon Yogurt, Inc, Is pleased to present our concept development plan featuring the national brand £ Bros
Bagels for Package 4, We believe this exceptional brand combined with Mission's expertise,and Suctess op mtmg

airport multi-unit restatrant programs, including an Einsfeln Bros Bagels unit that was the top ) performer de .
for Einstein Bros Bagels — posftions us to meet and exceed San Dlego County Regional Airport Auﬂloﬂty‘s s

—— * Capture the spirit of the. San Diégo Begion_ N
» Represent the bast local; regional, Rationaf, and intemational concepls/brmds

* Provife an efficient operating environment

* Exceed passenger's expectations
* Optimize non-aviation revenuss

All menij itsms are take-away packaged in sturdy belge colored recyclable coataigem. angk i tacy
ware end napkins. We want our customers to enjoy {and remémber) fow great our fdigdtihks®
wherevar they sit-down to enjoy it - Inmegatearea,onﬂleplaneorrnmeirhutel ARG

destination.

The 372 sft unit will be opén -24 hours while the 734 sft unit will be opéh f[D"m on Oﬂam:ino 10 3
change upon prior written approval of the San Diego Caumyﬂeglnuawrponwogty ‘

Einstein Bros Bagels offers a unique coffeehouse experience, with afulrbaﬂsta” f
a sigrating beverage bar with 4 dally cholces of brew (dﬂp cotfes) guery day which

Efnstein Bros Bagels Grab n Go food program Is broader arid’ de
chaice shown to intrease clistomer sdfisfaction. As customerg's

. environment, Einstein Bros Bagels continues to maét and often éxcé"pdﬂlelr

From bath dnits in Packéige 4 we will offer: L el
o Full Barista Station (Espresso/Frozen Drinks) g
» Bagels (10 Flavors] & Cream Cheesé
¢ Sweets {Muffins, Ginnamon Twists, Cookies)
& Hof Breakfast Sandwiches (5 varleﬁas)
= Hot & Cold Lunch Sandwiches/Wraps (8 varieties)
 Pizza Bagels and Bagel Dogs

+ Soup and Chili
dds, Sandw!ches Yogurf Parfait, Fresh Fruit)
-Assortedbowadandpoureddﬁnks
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SAN DIEGO COUNTY REGIONAL AIRPORT AUTHORITY
Part 9. LEASE GOALS AND OBJECTIVES

Respondents shall use their best efforts to propose premier, world-class concepts and
exceptional operations that will enhance the customer experience at the Airport and be
consistent with the image and status of San Diego as a foremost domestic and
international gateway. The operational plan shall embody the company's full
commitment to quality, value and customer service; evidence operations in accordance
with the best industry practices; demonstrate compliance with the Authority’s maximum
standards with regard to service, health, sanitation and safety; and ensure the
Respondent’s full commitment to the maximum financial return to the Authority. The
Selected Respondents will be expected to create a “world-class” concession program
that will meet or exceed the following goals and objectives of the Authority throughout

the Term of the Leases to be awarded:

. Maximize guest satisfaction .
. Optimize revenue to the Authority
e Capture the spirit of the San Diego region by creating a “sense of place”

. Offer a shopping and dining experience that represents the best of local,
regional, national, and international concepts

. Ensure a diversity of concession-concepts - _—
e Encourage healthy competition through multiple concessionaires
Create opportunities for participation from local and ACDBE businesses

Page 31 of 85
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ITEM 12

Cynthia Morgan
Pam'aer

morganc@higgsiaw.com
D 619.595.4234

VIA HAND DELIVERY
August 5, 2011

Authority Procurement Department (Protest)
3225 North Harbor Drive,
San Diego, CA 92101

RE: Appeal Letter
Dear Authority Procurement Department:

We represent Diana Chuh, Nine Dragons, Inc. in her appeal of the San Diego County Regional
Airport Authority’s (“Authority”) denial of her Proposal for Branded Gourmet Coffee
(“Proposal™) in response to the Authority’s February 2, 2011 Request for Proposals for Food
Service and Retail Concessions (“RFP”) and denial of her July 22, 2011 protest letter.

This letter shall serve as Ms. Chuh'’s appeal of the Authority’s denial of her Proposal and the July
22, 2011 protest letter, Ms. Chuh asserts that: i) the RFP process was unfair and biased, ii) the
recommended proposers, Mission Yogurt, are not qualified; iii) Ms. Chuh’s Proposal fit the
RFP’s criteria and is economically more sound and fiscally more reliable due to her seventeen
years of experience working as a vendor and tenant at the airport; and iv) Ms. Chuh’s appeal
letter could not adequately address the facts and law because the Authority told her that
documents could not be granted to her prior to when the protest letter was due. The Authority
told her it would take ten (10) days to receive the documents under the California Public Records
Act, Government Code section 6250 et seq. Therefore, she was prejudiced in her ability to
include such information in her appeal letter. -

Ms. Chuh’s arguments are based on the following reasons:

1. The recommended proposers’ concept does not meet the basic criteria for “Branded
Gourmet Coffee”. Einstein Brothers Bagels is not a Gourmet Coffee Concept with
baked goods. The RFP clearly states that a proposer cannot change the concept; it
must propose what is requested. The recommended proposer failed to propose a
concept that met the “Gourmet Coffee Concept with baked goods” criteria.

1027149.1

401 West A Street, Suite 2600 | San Diego, California 92101 | T 619.236.1551 | F 619.696.1410 | uww HiggsLautcom
\ Member, Amerias Law Firm Associetion




Authority Procurement Department
August 5, 2011

Page 2

1027149.1

. The Authority desired to optimize concession revenues however, the evaluation panel

chose the second to the lowest rent bid proposer. Seven of the nine proposers bid
higher rent than the recommended proposers. Over the lease term, the recommended
proposer’s 15% bid would generate over $800,000 less income to the Authority than
the 17.5% bid by four of the other proposers for this package. Nine Dragons bid was
17.5%. Furthermore, Nine Dragon’s Proposal gave realistic profits while the
recommended proposer’s profit projections were not realistic.

. The Authority desired a diversity of concepts from local, regional and international

brands. Nine Dragon’s Proposal offered true local gourmet coffee concept with five
Living Room gourmet coffee locations, all in San Diego, with the original store in the
SDSU area for over twenty years. The recommended proposers are from Denver,
Colorado and are proposing a national chain. The recommended proposers are not
from San Diego or California and have no experience in this area of the country.

. The Authority desired to capture the spirit of the San Diego region. The Living Room

is an iconic San Diego fixture well known for its gourmet coffee, fresh bakery items
and delicious food with locations near SDSU, La Jolla, Point Loma, Old Town, and
National City. An Einstein’s Bagel is a generic chain store that has no connection to
the food, community, or environment of San Diego.

. The Authority desired to create opportunities for local, small and Airport Concession

Disadvantaged Business Enterprises (“ACDBE”). Although both proposers are
ACDBEs, Nine Dragons and the Living Room are also local and small, not large and
national like an Einstein’s Bagel.

. The Authority desired to provide an efficient operating environment. Nine Dragon’s

proposal would have allowed key staff members to attend the Pal’s Business
Excellent Institute on a regular basis. Nine Dragon, as an experienced vendor and
tenant, knows how to provide an efficient operating environment based on the other
airport operations it runs. Also, the Living Room has proven to be an efficient
operator due to its longevity in the community and outstanding business reputation.

. The Authority desired to exceed passengers’ expectations. Both Nine Dragons and

Living Room are highly regarded. Nine Dragons typically receives excellent reviews
from Secret Shoppers. Their most recent review by the regional representative from
Jamba Juice, who oversees 175 units in the system, gave them a 95.8% score, the



Authority Procurement Department
August S, 2011
Page 3

highest of any other unit under his jurisdiction. The Living Room is a long-standing
fixture in the company with an outstanding reputation for delicious food and drink.

Furthermore, Ms. Chuh’s appeal letter was prejudiced and inadequate due to the fact that the

Authority told her they could not timely grant her documents requested under the California
Public Records Act in order for her to comply with the RFP’s protest letter requirements.

We formally request a hearing or meeting to provide detailed facts and evidence to support the
following arguments from Ms. Chuh and encourage the panel to reconsider their decision. We

look forward to your response. Thank you.
to us. We appreciate the opportunity to be of service and look forward to working with you.

Sinceztly,

C M RGA%

of
HIGGS, FLETCHER & MACK LLP

CM:lsb
cc: Office of General Counsel

1027149.1



July 22, 2011 -

President/Chief Executive Officer Nine DRAGONS, INC.

San Diego Airport Authorities .
Authority Procurement Department (Protest) S,
3225 North Harbor Drive !
San Diego, CA 92101

Tatat}
To Whom It May Concern, Food & Bevene
I am writing to formally protest the Protest Procedures contained in San Diego 3665 North Rartae Do.
County Regional Airport Authority's Request for Proposal (“RFP") for Food ?ﬁmm eanm
Service and Retail Concessions published February 02, 2011. As a qualified 419,221.5130 Otnce

proposer for multiple food & beverage packages in this solicitation, | was i

recently notified of recommendations to award all of these contracts to other
firms. | believe that the Protest Procedures contained in the RFP are extremely
biased, unfair and possibly illegal for the following reasons:

1. Section 2) of the Protest Procedures requires that the protest
document specifically refer to the part of another (unspecified)
document that forms the basis for the protest. This suggests that a
protester is only allowed to protest a particular document and does
not identify what document. This requirement is impossible to fulfill.

2. Itis impossible to protest a solicitation process, much less provide a
factual and legal basis for such a protest (as required in section 1) of
the Protest Procedures), when details of the selection process have
not been made available.

3. Section 4) of the Protest Procedures require any party filing a protest
to concurrently transmit a copy of the protest document to all others
who might be adversely affected by the outcome of the protest
including other respondents. This is an impossible requirement to
fulfill because the names and contact information of other
respondents are not available at this time.

4. The 5 day time limit allowed to gather information, seek professional
advice and file a protest is unusually and unreasonably short.

5. Under the Protest Procedures the San Diego Regional Airport
Authority, who is ultimately responsible for awarding the contracts
under this solicitation, is not part of or even made aware of any
protests. By the time the protest procedure has run its course, the
SDCRAA will have likely awarded these contracts. At that point it
will be too late to rectify any mistakes -- illegal or otherwise-- that
may have been made. s



6. An unidentified “Procurement Administer” who is overseeing the NINE DRAGONS. INC
RFP is responsible for making a determination on any protest. It is Sk

not clear if this administrator is the same person this Protest is being P
addressed to. Further, it does not seem remotely fair that someone ~.
who is overseeing a process should be allowed to judge if that =
process is fair. Clearly the “judge” in this case is biased. ::"""
Rod & Deveragy
7. If a protest is initially rejected, the Protest Procedures require that
another appeal be made, this time to the Director of the Procurement 3689 Narth Hesbar Ou.
Department. It is not clear if the Director is the same person as the :,“";:,,m po,
“Procurement Administrator” or even if the Director reports to the €19.220.3158 OMico

819.33(,517% Vav

Administrator (and therefore is unlikely to overrule his superior).
Overall, it is unreasonable to expect (or even believe) that the same
organization will overrule one of its prior decisions.

8. Because all of the procedures and time limits are mandatory —and,
at the same time, some of them are impossible to fulfill—the whole
protest process is seriously flawed.

The Authority promised a fair and transparent process. It specifically solicited
and claimed that it would favor both local and women/minority participation. As
a current tenant and an experienced local ACDBE with seventeen years of
experience owning and operating food and beverage and retail concessions in
San Diego Airport, | can’t help but question why | am not being recommended
for any of the spaces | proposed on. The Protest Procedures specifically make
it impossible to lodge a protest.

| am asking for a fair opportunity to gather information and to ascertain for
myself if this was a fair solicitation process.

Please send all future communications to:

Diana MarJip-Chuh
Nine Dragons Inc.
1034 14" Street

San Diego, CA 92101

Sincerely,

T M an dog- Clude
Diana MarJip-Chuh
President
Nine Dragons Inc.

619-231-9108



ITEM 12

SAN DIEGO INTERNATIONAL AIRPORT

Concession Development Program

CONCESSION DEVELOPMENT PROGRAM (CDP)
GRANT A CONCESSION LEASE TO
MISSION YOGURT, INC. FOR
DEVELOPMENT AND OPERATION OF
FOOD SERVICE PACKAGE #4

Vernon D. Evans
Vice President, Finance

September 1, 2011



SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Packaqe 4

Unit . Square
L ion n

T2W Pre-Security et e

1 T2W-1095 (M/G Hall) 372 w/ Prepared Foods and Baked
Goods
Gourmet Coffee
1 T1E-2000 T1 Post-Security 734 w/ Prepared Foods and Baked
Goods




Terminal 2 West

FOOD SERVICE PACKAGE 4

T1E-2000

T2W-1095

Terminal 1 East

®
e CONCESSION
Beveiopment Program
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SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Package 4: Minimum Requirements

Minimum Investment in Fixed Improvements

per Square Foot 2350
Percentage Rent Food/ 14.5%
(Biddable within Provided Range) Non-Alcohol to17.5%
Minimum Annual Guarantee (MAG) $288,200

(Fixed)




Food Service Package 4 Proposers

Proposed business entity is a Corporation, stock is held by Jason Araghi (55%
ownership), and Jon Araghi (45% ownership)
Proposed business is a California S Corporation

Green Beans Coffee Co., Inc. (Green
Beans Coffee)
Guava & Java SFO Inc. (Guava & Java)

High Flying Foods San Diego Partnership
(High Flying Foods)

Host International, Inc. (Host)

Mission Yogurt, Inc. (Mission Yogurt)
Nine Dragons Inc. (Nine Dragons)
RMS Enterprises, LLC (RMS Enterprises)

SAN Airport Partners, Inc.
(SAN Airport Partners)

SSP America, Inc. (SSP)

Proposed business entity is comprised of a joint venture between High Flying
Foods San Diego, LLC (95% ownership) and Procurement concepts, Inc. (5%
ownership).

Proposed business entity is comprised of Host International, Inc. as prime
Concessionaire with a sublease to a Joint Venture comprised of Host
International, Inc. (65% ownership) and Concession Management Services, Inc.
(35% ownership)

Proposed business entity is a Corporation, stock is held by Roderick Tafoya
(50% ownership) and Reyes Tafoya (50% ownership)

Proposed business is a California S Corporation

Proposed business entity is 100% owned by Rinku Marwaha Sodhi

Proposed business entity is comprised of a joint venture between First Class
Concessions (40% ownership), Aero Service Group (40% ownership), Sayed Ali
(20% ownership)

Proposed business is 100% owned by its principal shareholder of voting stock:
SSP America (USA), LLC, a Delaware limited liability company



SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Package 4

Proposed Concep’cs by Proposer

Square Feet

Concepts
Green Beans Green Beans Green Beans
Coffee Coffee Coffee

Guava & Java
High Flying Foods

Host
Mission Yogurt

Nine Dragons

RMS Enterprises

SAN Airport
Partners

SSP

Guava & Java

Pannikan

St. Tropez
Bakery

Einstein Bros.
Bagels

The Living Room
Subway

Caribou Coffee

Ryan Brothers

Guava & Java

Pannikan

Starbucks

Einstein Bros.
Bagels

The Living
Room

Subway
People's
Organic Coffee

Coffee Bean &
Tea Leaf
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SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Package 4

[ 3 L 3
Financial Offer

S0-S1.0M 14.5%
$1.0M-$1.5M 15%
$1.5M-$2.0M 15.5%
Green Bean Coffee $2.0M-$2.5M 16%
$2.5M-$3.0M 16.5%
$3.0M-$3.5M 17.0%

Over $3.5M 17.5% S 288,200

Guava & Java 17.5% S 288,200
$0-$2.0M 15%

High Flying Foods Over $2.0M 17.5% S 288,200
Host 14.5% S 288,200
Mission Yogurt 15.0% S 288,200
Nine Dragons 17.5% S 288,200
RMS Enterprise 16.0% S 288,200
SAN Airport Partners 17.5% S 288,200
SSP 17.5% S 288,200 7



SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Package 4Evaluation Panel Rankings For Short List
T T T T T T

Green Beans

Coffee

Guava & Java 3 3 2 1 8 2 19
High Flying 5 5 4 6 3 7 30
Foods

Host 4 6 3 7 4 6 30
Mission Yogurt 1 4 9 3 2 4 23
Nine Dragons 2 1 6 5 7 5 26
RMS . 9 9 8 6 9 9 50
Enterprise

SAN Airport 7 7 1 3 1 1 25
Partners

SSP 8 2 7 4 6 3 30

PM = Panel Member
“1” is (best suited) ;“9” (least suited)
Lowest Total = Best Suited 8



SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Package 4 Evaluation Panel
Final Rankings

N T T T B A

Guava &
Java
Mission
Yogurt
Nine
Dragons
SAN

Airport 4 4 1 4 4 3 20
Partners

PM = Panel Member
“1” is (best suited) ;“4” (least suited)
Lowest Total = Best Suited



FOOD SERVICE PACKAGE 4
T2W-1095 - 372 SF

Terminal 2 West

@’
7 -
. mw
T2W-1095
il

I1SS10N

CONCESSION
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T2W-1095

Food Pkq 4: Mission Yogurt

@ EINSTEIN BRoS

7 CONCESSION

Development Program
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FOOD SERVICE PACKAGE 4
T1E-2000 — 734 SF

Terminal 1

T1E-2000

@CONCESSION
‘
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T1E-2000

Y¢) EINSTEIN BROS: BAGELS

ESPRESSO BAR

" CONCESSION
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SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Food Service Package #4 Summary

Recommendation for Award of Lease:
* Mission Yogurt, Inc.(Mission Yogurt)

ACDBE% - 100%

Worker Retention:
Mission Yogurt will meet minimum retention
standards established in “Worker Retention
Program Resolution 10-0142R”.
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SAN DIEGO INTERNATIONAL AIRPORT
Concession Development Program

Protest Process

Received Nine Dragon’s protest — July 22, 2011

Authority rejected Nine Dragon’s protest — July 29,2011
Received Nine Dragon’s appeal — August 5, 2011

Authority rejected Nine Dragon’s appeal — August 26, 2011
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